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Before Sir JF.^Chmei' Pathemm, Kt., Chief Justice, and Mr. Jmtiee liampiw 

( P l a i n t i f f )  v .  ADLAKD a n d  o t h e r s  ( D r f e n d a n t s . )  »

-------------------- g j j e c i f i o R e l i e f 'A o t {T q f lS 7 7 ) ,  section S I— Contract to refei-disjm ie to
arbitration—When refusal to perform stwh contract ham a seiil

■ To bar a suit unrlei'Bootimi 21 o f  the Specific Relief Act, a reftm! to 
avbitrate must bo liefoi'o tise aotioii is brought.

T his was a suit for a partnersHp account and winding-up of 
the business. The deed, under which the business was carried on, 
contained tlie follow ing clause : —

“ IE any doubt, differoncB, oi' dispute sluvl! at any time nriso betwaontlio 
said pai-ties toucliiog tlio coMstruciion o f  tiiese presents, oc any clause, laattai’ 
or tiling liei'ein contaiQoil or i-elatitig to nianagemont and setHeinent of the 
said joint trade aad co-pavtnevship, and such doubt, question or diffierenee, 
shall not be fully deoided between tliem within one oalenilar iiiontii after the 
same uball arise, tbea and as often fts tlie eaiue ahull happen, suoh cause or 
iwrttter shall be referred to the arbitmlion o f  tw o iudifforent persons to be 
chosen by the said pai tios,”

The defendants pleaded that under section 21 o f  the Specific 
Relief Act this clause operated as a bar to the suit, as after the 
plaint was tiled they called on the plaintiff to go to arbitration, 
who refused to do so. The learned .Recorder of Rangoon dis
missed the suit, holding that it was barred by section 21. The 
material portion of his judgment was as follows : ~

“  Now in tire present cage, the suit was filed on the 25th March last, and the 
written statement on tlie 2Gth ApviL On the 4tli April (lie ibfeiiilants through 
their advocates called on the plaintiffi to go to arbitration. On the following; 
day tha plaintiff replied thiongh his advocate, staling thiit a suit has .been 
filed, and that he objeoted to any arbitration proceedings taking place during 
tb ^ en d en cy  o f  such su it This is clearly a refiu-^d in go  to i-.rhil'iilioi]. The 
qliestion ia whether it can bring section 21 o f '.h e  Hpcoilii: Ui-licJ! A ci into 
operation ao na to bar the suit. Thia point has never ihniiih.d, <iO ihat l  
am without authority to assist me. I  think that a subsequent refusal is suffi
cient to bar the suit for this reason, that otherwise it ia possible fo r 'o n e 'o f  the 
contracting parties to make the express provisions o f  the A ct a nullity b y  
jibing a plaint. The various High Gourts cannot have meant to decide that,
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This point was raised in argument in tlie Calcutta case (1), but all that was 1806
decided was tljut a refusal must be proved, and that filing a plaint 1b not a 
refusal. Here a refusal has been proved, anc?, I think, tlierefore, that tlie suit 
is barred liy secHon 21, and it must accordingly he dismissed with costs,” Adlard,

From this decision the plaintiff appealed to the Kigh GoiU't.
Mr. C. P. Hill and Mr. G. B. 2IcJ^air ior the a^ipellant.
Mr,^ Henderson, Mr. W. K. Eddis and Babu Dwarka Nath 

Chnckeihiiity for the respondent.
The judgment o f  the H igh Court (P ethekam, C. J ., and B,am- 

HNI, J .) was as follows :—
P e t h b r a i i ,  0 .  J. { R a m i p i n i ,  J , ,  e o n c u r r i n g ) — I  t h i n k  t h a t  t h is  

a p p e a l  m u s t  b e  a l l o w e d ,  a n d  f o r  s e v e r a l  r e a s o n s .

In the first place, it is, I  think, extremely donhtfnl whether this 
arbitration clause applies to disputes which may arise between the 
old partners after the partnei’ship has come to an end.

But however that may be, I am -very clearly of opinion that 
the refusal to arbitrate must be before the action is brought in 
order that it and the arbitration clause may constitute a defence 
to an action on the agreement. To hold otherwise would he to 
hold that one party to such an agreement might force the other to 
bring an action by refusing to go to arbitration, and then, after 
the action had been commenced, change his mind and defend it 
successfully, on the ground that it could not proceed in conse
quence of the arbitration clause, though the plaintiff had a good 
cause of action svhen he brought his suit.

Order X X IV , , Rule I, under the English Judicature Act, 
applies, I think, to defences on the merits which arise after the 
institution of the suit.

Another reason why this defence cannot succeed in this ease, 
is that a question arises under the plaint and written statement as 
to when the partnership came to an end, and this is certainly not 
one of the matters included in the arbitration clause.

The result is, that the appeal wi!] bo al'o'.vcd, ilic jiid^mont set 
aside and the learned Judge in the Court below directed to rein
state the case on his file and dispose of it according to law.

The costs o f this appeal will be in the discretion o f the Judge 
who disposes of the case on the merits.

g. 0. G. Appeal allowed.
(1) Koomvd Ghmder Dass v . Clamper Kant Moolcerjee, I. L. B., 5 Calo,, 498.
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