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Before Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Jusiice Rampint,
W. CRISP (PLAanr) v. ADLARD Axp ornErs (DrrEspans,) ©

= 8pecific Relle;“ “Aet (I of 1877), section 21—Contract io refer dispute to

arbitration—When refusul to perform such contract bars @ swit,
To bar o suit wnder scction 21 of the Bpecific Relief Act, a refnsal to-
arbitrate must be before the notion is brought,

Ta1s was o suit for a partnership account and winding-up of
the business. The deed, under which the business was carried on,
contnined the following cluuse :—

« T¢ any doubt, difference, or digpute shall at any time arise between the
said parties touching the couslruction of thege presents, or any clause, matter
or thing herein conteined or relating 1o mansgemont and settlement of the
gaid joint trade and co-partnership, and such doubt, question or difference,
shall not be fully decided between them within one calendar month after the
sawe wholl arise, then and as often ag the same shall happen, such canse or
matter shall be referred to the atbitration of two indifferent persons to be
cliosen by the said partics.”

The defendants pleaded that under section 21 of the Specific
Relief Act this olause operated asa bar to the suit, as after the
plaint was filed thoy called on the plaintiff to go to urbitration,
who refused to do so. The learned Recorder of Rangoon dis-
missed the suit, holding that it was barred by section 21. The
material portion of his judgment was as follows ;:—

“ Now in the present cage, the suit was filed on the 25th March last, and the
written statement ou the 26th April. On the 4th April (he defendants through
their advocates called on the plaintiff to go {o arbitration. On the following
day the plaintiff veplied thiough his advocate, staling that a suit has been
filed, and that he objected to any arbitration proceedings taking pluce during
thefpendency of such suit. Thisisclearly a refucal to go {o wrbitintion. The
question is whether it can bring section 21 of the Specitic Relief Actinto
operation 80 ns to bar thesuit. This polut has never been decided, so that T
amn without authority to assist wme. I think that o subsequent refusul is suffi-
cient to bar the suit for this reason, that otherwise it is possible for-oneof the
confracting parties to make the express provisions of the Act a nullity By
fling a plaint, The various High Courts connol have meant to decide that,

“ Appeal from Original Decree No. 284 of 1895, aguinst the decres of
W. F. Agnew, Eag., Recorder of Rangaon, dated the 28rd of May 1895,
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This point was raised in argument in the Caleutta case (1), but all thai was
decided was that a refusal must be proved, and that filing a plaint is not a
refusal. Here a refusal has been proved, and, T think, therefore, that the snit
is barred by section 21, and it wust accordingly be dismissed with costs,”

Trom this decision the plaintiff appealed to the Bigh Court.

Mr. . P. Hill and Mr. G. B. MeNair for the appellant.

Mz, Lenderson, Mr, W. K. FEddis and Babu Dwarka Nath
C huckerbuity for the respondent.

The judgment of the High Court (PrraERAN, C. J., and Rax-
piny, J.) was as follows :—

Prraeray, O. J. (Ramrmg, J., concurring) —I  think that this
appeal must be allowed, and for several reasons.

In the first place, it i3, I think, extremely doubtful whether this
arbitration clause applies to disputes which may arise between the
old partners after the partnership has come to an end.

But however that may be, I am very clearly of opinion that
the refusal to arbitrate must be before the action is brought in
order that it and the arbitration clause may constitute a defence
toan action on the agreement. To hold otherwise would be to
hold that one party to such an agreement might force the other to
bring an action by refusing to go to arbitration, and then, after
the action had been commenced, change his mind and defend it
successfully, on the ground that it could not proceed in conse-
quence of the arbitration clause, though the plaintif had a good
cause of action when he brought his suit,

Order XXIV, Rule I, under the English Judicature Act,
applies, I think, to defences on the merits whlch arise afte1 the
institution of the suit. :

Another reason why this defence cannot succeed in this case,
is that a question arises under the plaint and Wwritten statement as
to when the partnership came to an end, and this is cer tainly not
one of the matters included in the arbitration clause.

The result is, that the appeal will be aliowed, the julgmient seb
aside and the learned Judge in the Court below directed to rein-
state the case on his file and dispose of it according to law.

' The costs of this appeal will be in the discretion of the Judge
who disposes of the case on the merits.

8. 0. G ‘ Appeal allowed.
(1) Koomud Ohunder Dass v. Chunder Kcmc Mookemee,l L. R,, 5 Cale,, 498,
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