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18i)S temporarily withliekL tillow this appeal. We set asitlo
the clGcrcG of tiic lower Court with oosts, and wc diiv'ct that 
Court to issue a certificate of nou-sati,faction i f  the dxroo has 
not been satisfiod. The appolhints \vili have their costs iu this 
Coart.

A2}peal decrcccl.

8S(> TMK INDIAN I,AU' ItEPoliT,'-;  ̂ [ v o i .  X X .

1SC18
22. Before M r. Justice B ahtrji and Mr. Jm iica A lIcihciiu 

H AMID-UD DIN (.ItTDGMBXT-UEBTOB) V. KBDAR XATH (DJ30BEB-BOLDEll).'» 
A ct 2/'o, I F  o f  18S2 fTraiu-far o f  Projia'ti/ A<;1) scalion 'dO—Aj}i)Hca.lioih 

fo r  (I decree o'JeJ* a^aiusl uon-ht!j]o(,hecalcd J^ropcrt^— Balance le^ctll^ 
rccoverahle—Limitation.
Oa au applicatiou iiader saction 90 of the Transfoi’ of Proporty Aut, 1SS2, 

tliu time to Ijo looked at in considering whether the balimoc sought; be 
recovered is legally recovet-tiblo froiii tho moi'tgagov is tlio date of the instifcutiou 
of the suit aiul not the datt; of the making' of the applicatiou uadm- section 00. 
Bmjcsh'i JDial v. Mtihammad Nu'ii (1) veferrod to.

The fivcts of this case suliicicuily appear from the judgiucint 
of til0 Court.

Mr. Amir-'Ud-din for the appellant.
Mr. Ahdul Maj id for the respondent.
B a n e r j i  and A i k m A ^ JJ.—Tiiis appeal, arises out of an 

application for a dccree under section 90 of Act No. I Y  of 1882. 
The judgmGut-debtor is the appellant l)efore nŝ  and t!ic groiiii'Ja 
taken by him arc two:—first, that tiio application was barred 
by limitation, and seoondly, that the matter is res jiodicaUo in 
eonscqiienco of the decreo passed in the original suit. The suit 
v̂as ono for sale upon a jnortgage of the lÔ h of September ISS J. 

The amount secured by the mortgage was payable on demand, 
and tlic morrgago-clecd was a regiytered insfi'amoat. The suit 
for sale was brouglit on the 20t!i of January 1801. The plaintiff 
asked for a decree not only for sale of the mortgaged property, 
but also against the pGi'son and the other })roport,y o f the raort-

^ Second Appeal No. 165 ot 1.81)0 from aa ordov of Puudife iXaj Nath Sahib, 
iSiibordinatu Judgu of Moi'iidabaiJ, dated tlio lObh Dooamber ISSioj revors'mg' a 
deci'Qe of Baba Bhuuvnni Ohaudar Chakravarti, Miiasif of yambhaL dated thi? 
7tli Septouibcr 1805.

(1) LL . R., lu A iu sai.
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gagor. Tlio Court of fii’st instaiiee refused to make n decroo 
ngninst the person of mortgagor and .against the otlior pro­
perty, and limited its dearoo to one for saie o f the mortgaged 
property. Tliat decree was aflirmed by the Court of first appeal, 
wliicli lield that the claim for a dccree against the mortgagor’s 
person and other property was premature. The mortgagee caused 
the mortgaged property to be sold in execution of the decree 
obfaiued by him. The proceeds o f the sale having proved 
iuBufficient to pay the amount due to liini, lie made the present 
application on the 3rd of August 1895 for a decree under section 
90 of Act No. IV  of 1882. It is contended that since the Court 
in tlie original suit refused to make a decree against the person 
of tlie mortgagor and against non-hypothecated propert '̂-j it is 
not open to tlie decree-holder now to ast for such a decree under 
section 90, We are unable to accede to this contention. We agree 
with the observations contained in the judgment of this Court 
in Mimtheb Zaman Khan v. Inayat ULlah (1). In that judg­
ment it was' observed In our opinion seetioa 13 of the Code 
of Civil Procedure would not apply to an application under sec­
tion 90 for a decree, no matter whether the plaintiff had or had 
not claimed originally in his suit subsequent relief, ox whether, 
if claimed, such subsequent relief, had been allowed or_ disallowed 
by the Court when making the decree uiider sectiou 88, the time 
for adjudicating on the claim for subseq̂ ueut relief not arriving 
until the decree uuder section 88 had been exhausted.”  As 
regards the second plea, namely, that of limitation, we have to 
consider whether, under section 00, the balance w hicli must be 
legally recoverable should be a balance which might be legally 
recoverable on the date o f the institution of the suit or on the 
date o f the application for a dccree under the section. We are 
clearly o f opinion that the former is the date which must be 
looked to. I f  we were to hold-otherwise, serious injustice might 
result. The debt might be a debt not barred by limitation and 
legally recoverable from the mortgagor personally on the date 

(1) I. L. 11., 14, AIL, 513.
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of the iustitutiou of the suit, if  the mortgagee chose to ask for a 
rlecroe against his person only. I f  he sued for salê  the proceed­
ings connected with the sale miglit be protracted, as they often 
arô  for sucli a lengtli of time that the mortgagee’s perRona] 
remedy, if lie wore to daiui sneh remedy after the sale, would 
he barred. This oeriaiuly could not have been contemplated by 
the Lcgislatnre. Our view is supported by the observatioiiB con­
tained ia the ruling already quoted, aud also by the judgment of 
our brother Burkitt in Bageshri Dialw Muhammad iVagi (1). 
For these reasons we are of opinion that if the balance would have 
been legally recoverable from the mortgagor otherAvise than out 
of the mortgaged property at the date of the institution of the 
suitj the mortgagee would be entitled to a decree under section 
90, We have next to consider whether on the 29th of January 
1891, when the suit of the decree-holder was brought, tlie balance 
now sought to be realized was legally recoverable personally from 
the mortgagor. The lower appellate Cou.rt has foniul tliat pay­
ments were made of interest as such on the 22nd of June 1SS4 
aud the 28tli of February 1886. As the period of limitation 
for a suit personally against the debtor was six years, by reason 
of the mortgage-deed being registered, these payments save the 
operaiion of limitation under section 20 of the Indian Limitation 
Act, as the first payment was made within six years of the date 
of the bondj that being- the date on which limitation began to 
run, and the suit was brought within six years of the date of 
the second payment. Moreover, the lower appellate Court has 
found that letters aeknowledging liability were written by 
the debtor on the 13th of September 1885 and the 17th of June 
1888 j from the dates of those letters also the suit was, with refer­
ence to section 19 of the Limitation Act, within time. For the 
above reasons we hold that the balance now claimed was legally 
recoverable, and the lower appellate Court has rightly overruled 
the objection of the judgment-debtor.

We dismiss this appeal Avith costs.
(1) r.L.E„10All. !̂ 3L

Appeal diwiissed.


