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Transfer of Property Act, its object being to have an order made
debarring the judgment-debtor from all right to redeem the
mortgaged property. I am unable sufficiently to distinguish pro-
ceedings under section 89 from those under section 87 of the
Transfer of Property Aoct, so as to be able to say that the former
are, and the latter are mot, proceedings in execution, I must
hold, following the ruling of this Court quoted above, that the
present application is an application in execution to which the
provisions of art. 179 of sch. IT of the Limitation Act apply.
It is admitted that a period of more than three years has elapsed
between the date of the decree and the date of the application.
The application was therefore time-barred when made. T allow
this appeal, and, setting aside the decree of the Court below,
restore the decree of the Court of first instance and dismiss the
decree-holder’s appeal to the lower appellate Court with costs.
Appeal decreed.

Before Mr. Jusiice Knoxn. ] .
ARWAR-UL HAQ (PraiNvirr) o. JWALA PRASAD (DrrewpAany)#
Pre-emption—Mortgage— Limitation—Date of scerual of cause of action
—dot No. IV of 1882 (Transfer of Property Act) seclions 86 and 87.
Held that whers a right of pre-emption arises on the foraclosure of a
mortgaga under the Transfer of Property Act, 1882, the right to sue for pre-
emption acorues, not from the date fixed in the decres under section 86 ag the
date upon which the payment is tobs made by the mortgagor, but from the
date on which the morigagee obtains an order absolute under section 87 of the
said Act. Raghubir Singl v. Nandw Singh (1); A1 dbbas v. Kalke Prosad
(2); and Poresh Nath Mojumdar v. Ramjodu Mojumdar (8), referred to,
Tun facts of this case are fully stated in the judgment of the
Court.
Pandit Suadar Lal, for the appellant.
Munshi Bam Prased, for the respondent.

* Sacond Appea] No, 1014 of 1896 from a decrae of ¥'. W. Fox, Keq., District
Judge of Jhausi, dated the 1st October 1898, reversing a decree of Maulvi
Muhammad Tajammal Husain, Munsif of Orai, dated tho 9th June 1896. :

(1) Weekly Nobes, 1891, p. 184 (2) I L. R, 14 AlL, 405,
(3) L L. R., 16 Calc., 246.
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Kxox J,~—The question which arises for determination in this
second appeal is whether a right of pre-emption accrues from
the date upon which a mortgagor is, under a decree given under
scction 86 of the Transfer of Property Act of 1382, declared
absolutely debarred of all rights to redeem the property,
or from the date on which the mortgagee obtains an order
absolute in terms of section 87 of the same Act. In order
that the question may be more clearly apprehended, it will be
well to set out the facts out of which this question arises. Har
Prasad was the owner of the property, the subject matter of
this appeal, He transferred his intevests under a deed of con-
ditional sale to the father of one Mata Din, On the 11th of
April 1893.Mata Din sued for foreclosure, and obtained a decree
ordering Har Prasad to pay to the plaintiff or into Court the
sum due on or before the 11lth of October 1893, and declaring
further that if the payment was not made on or before that date,
Har Prasad would be absolutely debarred from all rights to
redeem the properly. The ameunt was not paid by the time
fixed, and has not up to the present been paid. On 15th of March,
1894, Mata Din sold his right under his decree of the 11th of
April 1893 to Jwala Prusad, the prasent respondent, and on
the 18th of April 1894 Jwala Prasad got his name entered in
the village papers as mortgagee, On the 9th of March, 1895,
Anwar-ul Hag, the present appellant, purchased a share in the
village in which the property in appealis situated. Upen the 6th
of April 1895 Jwala Prasad applied to the Court for, and
obtained, an order absolute in the terms of section 87 of the
Transfer of Property Act, and on the 2ud of April 1896
Anwar-ul Haq instituted the present suit. The defence made to

the suit wasinter alio that Anwar-ul Haq was not a sharer

in the village on the 11th October 1893, when the date fixed
by the Court for payment of the mortgage money by Har
Pragad expired ; that therefore he had no right of pre-emption ;
that on the said dute the respondent’s title of conditional vendee

had become that of an absolute vendee and the sale had become
52
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an absolate sale, The learned Judge accepted thiz contention:
he held thut the morigapee having been all along in possession
of the mwrtgaged properly, * hiz title became complete wheu the
mortgagor failed to pay before the 11th of October 1893, 1f the
mortgagee chose Lo take further steps under section 87 such
steps were merely proceedings in execution with the object of
clesring Lis title.  The title itself wus acquived on the 11th of
October 18037 Upon this view e held that the title”to pre-
empt arose on the 11th of October 1893, when the appetlant was
not a co-sharer. The appellant adberes to the case stated iu the
plaint, namely, that no vight of pre-emption acerned to him $ilY
the Oth of April 2805, when, as be muintaiug, the sale in favour
of the respondent became complete in law,  In support of this
contention e relied on the precedent Rughabir Simgh v Nandu
Singh (1), Against thut the learved advocate for the respon-
dent referred we to o Full Bench valing of this Court, Ale 4’ bas
v. Kalka Prasad (2), and to certuin other precedents of this
Court, in which it has been luid down that applications for au
order abisolute under section 87 of the Trauster of Property Act
are steps in exeention.  Neibher of the vases above cited are any safe
guile in the case before e, They were both decisions governed
by Regulation No. XVII of 1306, and the law applicable Whe
that which prevuiled before Act No. I'V of 1882 vame iuto foree,
1t hae béen held by this Court in Al Abbus v. Kalle Prasad
that ou the expiration ot the year ol grace provided by seeticns 7
aud § of Regulation No. XVIT of 1806, if auything remained
to be paid under the mortgage aud the proveedings under the
Regulation had been zegular, the title of the couditioral vendse

became that of an absolute vendee and the sule beaume un absolive -

sale on the day when the year of grace expired. An importunt
change wag, however, introduced by gection SY of Act No. IV
of 1882, sud it is by this section that the present appeal is
governed. This section provides that if pavment be not made by
the mortgagor on the day fixed by the Conrt the plaintiff may appijy B

(1) Weekly Notes, 1891, p. 154 L LR, 1UAN, 05
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to the Court for an order that the defendant be debarred absolutely
of all right to redcem the wortgaged property; when he has so
applied the Court shall then pass such order, and on the order
being possed the debt secured by the mortgage shall be deemed
to be discharged, These words are without meaning, it seems
te me, and the procedure provided in section 87 is a purely
superfluous procedure in the case of a mortgagee in posses-
sion, if his title has become complete and the sale an absolute sale
as soon a3 the date fixed by the Court for payment of the mort-
gage money has expired. Under section 87 a Court can upon
good cause shown from time to time postpone the day appointed
for payment. In other words, it can postpone the date on which
the title of the mortgagee would become eomplete. This power
was not given in’ Regulation No. X'VIII of 1806, nor was there
any provision made for an application for an order absolute like
that provided for in section 87 of Act No. IV of 1882. The
Calentta High Conrt has held in the case of Poresh Nath Mo-
jumdar v. Ramjodw Mojumdar (1) that a mortgagor ean
redeem at any time till the order absolute is made under seation 87
of the Transfer of Property Act of 1882. T need nof, and do
not, determine that point here; but I am satisfied thut the proce-

dure enjoined by section 87 is not superfluous or procedure merely -

to clear title, and that until such an order absolute has .bBeen
made a right to pre-empt does not acerue. The right to pre-empt
accrues, not from the date fixed in the decree under section 86
as the date on which the payment is to be made by the mortgagor,

bat from the date on which the mortgagee obtains an order abso- -

lute under section 87 of the Transfer of Property Act of 1882,

I accordingly decree the appeal, set aside the judgment and -

decree of the lower appellate Court, and restore that of the
Court of first instance. Three months from the date of

this decree is allowed for the payment of the pre-emption
money. ‘

‘ Appeal decreed.
() LY. B., 16 Cale,, 246,
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