
jBefare Si)' John H ig c , ~Kt., C M ef Justica^ and M r. Ju stice  B u rk iiL  
Mctreh 28. KTJAE AND AxoxHEB (Opposite Pabties) v. SARDAR SINGII

 -----  — „ (AppLiaAur).*
A ct 2lo- V I I  o f  1889 (Succession Ctiriijlcate A c t )  section s  0 and 7— Certifi» 

cate  to co lle c t  dehts—M inor- ^
Ifeld tliafc a certilicato of succosgion may bo granted uudev Act No. V[I 

of 1889 to a minor thi'ongh liis next friend. K a li  Goomat' C liatierjae  v. Tara  
Frostmno MooTcerjec (1) referred to.

In this case Sardar Singh;, a minor, applied through his nexfc 
friend Dip Ghand for a cerlificate under section 6 of ActKo. V II  
of 1889 to collect dehts due to one Gnr Prasad hiŝ  alleged 
adoptive father. On this applioatiou notices were dnly issued 
to the other relations of the deecased, but on the day fixed for 
the hearing no one appeared and the District Judge granted a 
certificatê  as prayed, to the applioant. At the hearing, the appli­
cant’s next friend appeared aiid gave evidence to the pffeet tJiat 
the applicant was duly adopted by the wife of Gnr Prasad in 
pursuance of an authority given by him to her to adopt. After 
the certificate had been granted the two widows of Gnr Prasad, 
l ia m  Knar and Mah tab Knar'appealed against the order of the 
Bistriot Judge, on the ground that tW e was no legal evidence 
of the adoption of the applicant.

Mr. D. Banerji and Bahu Jogindfo Nath Chaudhri for 
the appellants.

Mnnshi Ham Prasad and Pandit Moti Lai for the respon­
dent.

, E dge , C. J., and B u e k it t , J.—Knnwar Sardar Singh, minor, 
made an application to the District Judge of Aligarh by his next 
friend under Act Ho, V I I  of 1889, for a certificate to collect debts 
alleged to have been due to his alleged adoptive father, then 
deceased. Notice to persons who might have been interested iu 
opposing the application were duly served. These persons had 
three several opportunities of opposing the grant of Such certifi­
cate. No one opposed the grant, and the District Judge made

* Pirsi; Appeal from Order No. 100of 1897 from an ordar of L. G. Evans Esq.
Disirict Judgo of Aligiiri? dated the 5th August 1897. ^

(1) 5 0 , L . R „ 517,
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an order granting a certificate as prayed. After the grant of 
the certificate liad been made Miisaiumat Ram Kiiar and Miisam- 
m;it Malitab Kiiar, filed au appeal against tlie order of the Dis­
trict Judge, on tlie gronnds that there was uo legal evidence 
of permission to adopt the minor having been given by the 
deceased cL'cditor to his wife; and that a certifioate should not 
have been granted. This question which has been argued before 
us is—can in law a certificate under Act V I I  of 1889 be granted 
to a minor ? That is the only question which has been present­
ed to us for consideration in argumout It has been contended on 
belialf of the appellants that a certifioate under Act ]No. V II of 
1S89 cannot be granted to a minor although he appears and applies 
for it through his next friend. Mr. Dwarha Nath Banerji, 
in his argument, was compelled to admit that it was not intended 
that a debt due in such a case to a minor should by effluxion of 
time become barred by limitatioiij and he contended that any near 
relation of such a minor might apply for, and obtain, a grant of 
a certificate to himself to collect the debts which might be due 
to the minor. For that purpose Mr. DivarJca Nath Banerji 
had further to contend that the grant o f a certificate gave the 
holder of such certificate a cause of action. In our opinion the 
grant of a certificate neither gives a cause of action uor is it a 
part o f the cause of action. Section 4 of Act No, Y I I  o f 1889 
suggests quite the contrary. That seetion does not debar a per­
son entitled from suing until such person has ohtaiaed a oertiii- 
cate, but merely x>rohibits the Court from making the decree in 
favour of such person until that person has produced a certificate 
under the Act, or one or other of the documents referred to in 
the section. I f  the granting of a certificate was part of the 
cause of action, it would follow that no suit would lie unless 
before the commencement of the suit a certificate had been 
obtained. Now, in our opinion, the Legislature intended under 
Act No. X X V II  of 1860 and under Act No. V I I  o f 1889 that 
a person to whom a certificate might be granted should be a 
person who had some some title or interest in the debt to collect
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which a oortificnte is applied for, and that a mere hiterest ia tlie 
minor or iu the person entitled to sue for the debt is not sufficient 
to entitle a stranger, or even aiolation, to a eertifiGate. That is 
the conclusion which wo draw from section 3 of Act No, 
X X V II  of 1860, from clause {d), sub-seotiou 1 of section (> 
of Act No. V I I  of 1889, from clause (h) of sub-sections 1 o f 
section 7 of the same Act, and from sub-sections 2̂  3 and 4 of 
section 7 of the same Act. Now the Legislature lias not pro­
hibited, by Act No. V II  o f 1889, the grant of a certificate to a 
minor through his next friend, nor was there any such prohibi­
tion iu xict No. X X V II  of 18G0. 'Where the Legislature-cou- 
sidered that probate or administration should not be granted 
to a minor, it said so expressly. Such prohibition will be found 
in f-ecl'ions 183 and 189 of Act No. X  of 1865 and in section 8 
of Act No. V  of 1881. As far back as 1870, the Calcutta High 
Court iu Kali Goomar Ghatterjee v. Tara Prosunno Mooherjee 
(1) inferentially decidcd that a certificate to collect debts under 
Act No. X X V II  of 1860 might be granted to a minor through 
his next friend. In our opinion the Calcutta Court was right, 
"We dismiss this appeal with costs.

Appeal dismissed^

^Before Mr. Justice Bvrlcitt.
,1-IAEJAS RAT AND AKOTnEB (Defekdakts) EAMESHAR (F iaintiff).* 

JEsemtion oj decree—Sale in execution—SlaJf of sale upon fa y  ment into Court o f  
decretal amount and costs—Cwil Frocediive Code, section Wl, — Act No. I V  
o/’ lSS2 [Transfer ofProjjeriif Act)  ̂section 89.
Held tliat section 291 of t^e Oodo of Civil Procedure innst be takou to 

have modified section 8& oE Act No. IV of 1882 when the deb!; and costs (includ­
ing tliG costs of the sale) are tendered to the officer conducting the sale, or 
■when it is proved to his satisfaction that tho amoxint of such debt and costs 
has been paid into the Court that ordered the sale. Eaja Bam Sinffhjiv. 
Chinni Lai (1) followed,

Sccond Appeal, No, 130 of 1897, from a decree of Pandit Raj Kath, Sahob,. 
Subordinate Judge of Moradabad, dated the 24th Novcmbor 1896, conQrniing a 
dccroe of Munshi Sliiva Prasad, Munsif of Bijuor, dated the 19th August 1896.

(1) 5 C. L. R„ 517. (1) L  L. 11., 19 All., 205.


