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amount decreed by us not being paid on or before tlie date above 
mentioned, the mortgaged property, or a sufficient part thereof, 
be sold. We dismiss the remainder of Kishan Lai’s claim, and 
totally dismiss the claim of the other plaintijSs with costs. Ihe 
appellant will recover from Kish an Lai his costs here and in 
the Court below proportionately to the amount o f  his success.

Becvee m odified.

1898

REVISIONAL CIVIL.

Sefore Sir Jo'hn Hdge, Ki., Chief Justice and, Mr. Jutiiee BurMtt, 
LAKHO BIBI (D e e b n d a n t )  v. SALAMAT ALI (^PiA iK TiPi').*

Civil Trocedure Code, section 2QQ—‘Application to Iring decree into accord
ance loHTi the judgment—Decree erroneaas hut a» accordance with judg- 
memt—Decree not msoeptille o f  alteration.
Where a decree is in fact in accordance witli the judgment on which it 

Is based, such deci-ee, how&vet erroneous it may be, canaot be altered oa an 
application under eection 206 of the Code of Civil Procedure to bring thfl decree 
into accordance with the judgment.

T h e  facts of this case are fully stated in the judgment of the
Court.

Pandit Latti Lai and Babu Baidiya Nath Das, for the 
appellant.

Maiilvi Ghulam Mujtaha, for the opposite party.
Edge, G. J. and Btjrkitt, J. —This is an application in 

revision under section 622 of the Code o f Civil Procedure. It 
arises out o f an order made by the Subordinate Judge o f Allaha
bad on an application presented under section 206 o f the Code. 
The facts are these. The respondent here, Syed Salamafc Ali, 
•was the holder of a second mortgage of mauza Sondhia. The 
appellant here, Mnsammat Lakho Bibi, was the holder o f a third 
mortgage over mauzas Sondhia, Khaura and Gaura. Her mort
gage money had been applied to the discharge o f the firsjj mort
gage in which the three mauzas had been mortgaged. Salamat 
Ali brought a suit under section 88 of the Transfer o f Property
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*  Civil Eevisiou 36 of 1897.



3S99 Act for sale of aiauza Soudhia in discharge of }iis mortgage.
That Wiis the onlv relief which he asked. MTisammat LakhoLakho Bibi

«• Bibi had pleaded her third mortgage and tlie discharge of the first
Am . raortgage as a shield to proteot inanza Sondhia being brought to

sale until the money paid by her to discliarge the first inorfgage 
had been repaid to her. The Subordinate Judge found that 
Lakho Bibi was entitled to avail licrrfclf o f the disc-harge of the 
first mortgage as a shield, aud in his jndgmc-nt he held that 
Sulamat Ali was bound to pay Likho Bibi Rs. 2,05% being the 
amount paid to discharge the first mortgage, aud he also held 
that Salamat Ali having made that payment, if Lakho Bibi did 
not redeem him, Salamat Ali was entitled to his deorce for sale. 
The decree as drawn np was, in our opiuion, in accordance with 
the judgment. It decreed that Salamat Ali should pay Rs, 
2̂ 050 to Lakho Bibi, that in default of redemption "by Lakho 
Bibi at a specifif'd time manza Soadhia should be sold. Here 
we may observe that in our opinion the judgment and decree 
wore incorrect. On the finding that Lakho Bibi was entitled 
to avail herself of the discharge of the first mortgage as a shield 
in this suit, the Subordinate Judge ought to have ascertained 
what proportionate part of the Rs. 2,050 should be attributed to 
the discharge of the first mortgnge on maû ia Sondhia as far aS' 
it was ooncerned, and he should have given the plaintiff, af conrsc 
subject to redemption by Lakho Bibi, a decree for sale o f mauzia 
Sondhia on payment of that proportianate amount to Lakho 
Bibi. iN'o party appealed ; but after the decree had been drawn 
up and signed Salamat Ali applied under section 206 of the' Code 
to have the decree amended by making it a decree far sale of not 
only 'niatiza Sondhia, but also of mansfas Ehaura and Ganra 
The Subordinate Judge granted that application and filtered the 
decree in accordance with it. It is with reference to that order 
that this application for revision has been made. ]^ow the decree 
as first made was, in onr opinion, strictly in accordance with the 
jndgment. The judgment was incorrect in the particnlars to 
which we have referred, but still the decree was a decree m
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accordance with tiie judgment, wlietlicr that jiidgnienfc wliS riglit
or wroEg in law. The decree as altered on Ibo application under 
fciection 206 is not a decree in accordance witli tlie judgment. 
The judgment did not decide that matizas Khaiira and Ganra 
should be ■sold : Salamat All had not asked in liis plaiiit that thf̂ y 
should be sold. In law lie was not entitled to a decree for sale of 
those mauzas. He was not a mortgagee of those maiizas, and did 
not become a mortgagee of those mauzas by payment o f tlic 
amount paid by Musammat Lnlsho Bibl in discharge of the first 
mortgage. I f  the result has been tliat lio has paid iwore than ho 
ought to have been compelled to pay in order to obtain the sale 
o£ mauza Sondhia, that result could have been avoided ; it was 
due to his own laches in not appealing, He lias brought that 
result upon himself. The law cannot be altered to relievo a man 
from the effect o f his own laches. The application under section 
206 of the Code of Civil Procedure should have been dismissed 
and not granted. Under section 622 of the Code we make the 
following order. We allow this application with costs. We set 
aside the order passed on the application under section 203 of 
the Code with costs. We dismiss that application  ̂ and we reŝ  
tore the decree as originally drawn up and signed.

Applioatwn allowed.

VOL. X X .]

REVISIONAL CRIMINAL,

Before Mi\ JtisUce Unrhitt,
QtJEEN-EMPRESS «. AJUDKIA akh AifOTHSE.#

OfiWiiual Procedure Code, section 437—Oi'i^r foT further irkcpiiTy-^OfiliP 
to the prejtidioe o f  an accused person—Wotiee to sTioio cause.

Before any order is made to tlie prejndice of an accused persou, notice 
should be ghen to that person to appear and slxow cause wlsy the order should 
not be passed. Queeii-Mii^rcss v. C/wtu (I) refGvred to-

In this case the applicants Ajudhia and Piinni had been 
charged before the Cantonment Magistrate of iillahabad with

# Cnmiiial Eovisioual No. S3 of 189S.
(1) I. L. E., 9 AIL, 52.
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