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1808 Before Sir John Edge, EL., Chicf Justice, Mr. Justice Blair, Mr. Justice
Febraary 17. Baneryt, Mr. Justice Burkitt and IMr. Justice Aikman
—_— SUNDAR SINGH Axp ormers (PrArxTrsrs) v. BHOLU AND OTHERS

(DETERDARTR). ¥
Act No. IV of 1882 (Transfer of Property Aect), section 85—~Civil Proces
dure Code, section 43-—~Cause of action—Mortgage - Holder of fwo
mortgages on the same properdy suing separately on each. '

Thera is nothing in the Code of Civil Procedure dr in the Transfer of Pro-
perty Act to prevent the holder of two independent mortgages over the same
property, who is mot restrained by any covensnt in cither of them, from
obtainivg o decrae for sale on eaoh of them in a separate suit.

Tat platatiffs in this case held a mortgage of certain pro-
perty from onc Bholu, dated the 2Lst of October 1878. 1In
Jannary 1883 they acquired the mortgagee interest in a mortgage
given by Bholu over the same property in August 1852. In
December 1890 the plaintiffs obtained a decree for sale on the
mortgage of Oclober 1878. In the suit in which that decree
was obtained the plaintiffs made no mention of their elaim under
the mortgage of August 1882, In May 18935 the' plaintiffs, not
yet having executed their decree obtained on the former mortgage
in December 1890, brought the present suit asking for a decrce
for sale in virtue of their second mortgage of August 1832,

The Court of first instance (Subordinate Judge of Aligarh)
dismissed the suit as being barred by the provisions of section 43
of the Code of 'Civil Procedure. The plaintiffs appealed. The
lower appellate Court (District Judge of Aligarh) dismissed the
appeal, holding that the suit was barred by the operation of
section 438 of the Code of Civil Procedure read with section 85
of the Trausfer of Property Act, 1882, From this decree the
plaintiffs appealed to the High Court.

Mr. W. K. Porter, for the appellants.—Neither of the scctions
upon which the judgment and decree of the lower appellate
Court were based applied to the facts of the case. Section 43 of
the Code of Civil Procedure did not apply, because the plmaintiﬁ's’

i * Seeond Appeal No. 1030 of 1894, from s decrce of L. G. dvans, Eaq.,
Distriet Judge of Aligarh, duted the 18th June 1894, omfirming a docree

;{:’Ql:ubu Ganga Saran, Subordinate Judge of Aligarh, dubed the 10th July
893, k
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fwo mortgageﬂ gave rise lo two scparatc causes of action, Sec-
tion 85 of the Transfer of Property Act could not apply,
because all the necessary parties were in fact on the record. So
long as the plaintiffs had not executed their first decrce by sale
of the mortgage property theve was nothing in law to prevent
their getting a decree on their second mortgage and executing
both decrees together.

Pandit Sundar Lal, for the respondents.—Section 67 of Act
No. IVeof 1882 contemplates a sale of the « property » as distin-
guished from merely the bare rights and interests of a mortgagor,
and section 85 insists upon the joinder in a suit for sale of all
persons having a claim based on a mortgage of the property
sought to be sold with the object of either redeeming or foreclos-
ing them, go tliat the property may be sold from the mortgage
in favour of the person so joined—Matw Din Kasodhan v. Kazim
Husain (1). glf the mortgage in suit had been assigned fo a
third persor the plaintiffs would have been bound to implead
him in their suit on the bond of the 21st of October 1878 and
the sale in execution of the decree on the mortgage of the 21st
of October 1878, would have been free of the incumbrance of
of the mortgage in suit. The plaintiffs being the mortgagees
under both the mortgages, in obtaining their decree on the mort-
gage of the 21st o October 1878, must be taken to have abandoned
their claim on their second mortgage.

The judgment of the Court (Epag, C. dJ., BLAIR, BANDRJI,
Burkirr and AigmAN, Jd.) was delivered by Epcs, C. J.:—
This appeal has been referred to the Full Bench. The plaintiffs
were mortgagees under a mortgage of the 21st of Ostober 1878,
On that mortgage they obtained, on the 2nd of December 1896,
a decree for sale under section 88 of the "Transfer of Property
Act, - Before they brought the suit in which they obtained that
decree the plaintiffs had become assignees of a’ morigage of the
1st of Angust 1882, which was made to a third party by the
game mortgagor and which mortgaged the same property as that

(1) L. L, R, 18 All, 432.
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whieh was mortgaged by the mortgage ol the 21st of October
1878.  The mortgage of 1882 was a mortgage by which it was
agreed that the amount of the mortgage debt should be payable
on demand. The present suit, which was brought on the 10th
of May 1893, was brought for the enforcement of the mortgage
of 1882, and in this snit the plaintiffs scelc a decree for sale under
sostion 88 of Aet No. TV of 1832, The fivst Court dismissed
the suit, applying scetion 43 of Act No. XTIV of 1882 and sec-
tion 85 of Act No. IV of 1882. The application of section 43
had reference to the previous suit. 'What application section 85
of Act No. IV of 1882 conld have had to this case it is inpossible
{o say : all the necessary parties were before the Court. The
plaintifts appealed and the Court of first appeal dismissed their
appeal on the eame grounds. From that decree dismissing their
appeal this appeal has been bronglt.

Bach suit was a suit for the enforcement of the séburity which
was given for the debt. Consequently each suit was a suit in
‘regpect of which the cause of action was different from the ecanse
of action in the other. Section 48 of the Code of Civil Proce-
dure could have no application to such a case as this, This is
couceded by the learned advocate for the respondents, So far
as we are aware there is nothing in the Code of Civil Procedure
or in the Transfer of Property Act which preveuts a holder of
fwo independent morigages over the same property, who is not’
restrained by any covenant in either of them, from obtaining »
deerec for sale on each of them in a separale suit. Fere the
plaintiffs were entitled to obtain their decree for sale on the
mortgage of 1878. It appears to us that their having obtained
that decree can be no bar to their right to obtain a décree for
sale on the mortgage of 1832, 'What benefit the two decrees will
be to the plaintiffs it is difficult to see, except that the plaintiffs
may execute one of these decrees by sale of the property, and,
if there is a surplus avising from the sale, they may probably
attach that surplus in execution of the other decrce. One thing
is quite clear, that the plaintiffs cannot sell the property twice
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over, and they cannot sell under the second decree subject to the 1808
fivst.  That would be selling the equity of redemption, a right — ==
which is not acknowledged or recognized by Act No. IV of  Smvem
1882, and would be a mischief whiech has been struck at by Bronw.
section 99 of that Act.  This Court in Maie Din Kasodhan v.
Kazim Husain (1), which has been followed in many other
cases, has recognized that the intention of the Legislature was
to put an end to the abuses which existed before Act No. TV of
1882 came into force, and that there can be no sale of the equity
of redemption apart from the property ifself at the instance of
the mortgagec.

We allow this appeal with cosis, and we set aside the decrees
of the lower appellate Court and of the Court of first instance
with costs and remand this case under section 562 of the Code
ot Civil Procedure to the Court of first instance to be disposed
of on the nterits.

Appeal decreed and cause remanded.
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Before Mr. Justice Blair and Mr. Justice Burkiti,
BHAGIRATHI MISR (Pramxrrrr) v. SHEOBHIK AND o¥EERS
(DEFENDANTS)*
Hindu law—Joint Hindu femily—Rights of son in joint ancestral pro-
periy—Morigage.

A membor of & joint Hindu family has no power in his father’s life-time bo
make a mortgage of any part of the ancestral family yproperty. Balgobind
Dasv. Narain Lal (2) and Madlo Parshad v. Mekrban Singh (3) refeived
to.

Tur facts of this case ave as follows 1—

The land in question in the suit was the ancestral property of
one Mattn and his son Daulat. Mattu sold the greater portion

of the property to the plaintiffs by deed dated the 15th of January

Second Appeal No. 1185 of 1805, from a decree of Babu Mohun Lal, Suh-
ardinate Judge of Jaunpur, dated the 19tk September 1893, modifying a decree
of Manlvi Shah Awjad-ullah, Munsif of Jaunpur, datell the 186h Juno 1895.

1) 1. Lo ., 13 AL, 432. (2) L L. R, 15 AlL, 839,
(3) L. L. k., 18 Cale., 157, :



