
266 THE IN DIAN  LAW EEPOKTS, [ v o l .  X X .

Qxtebn-
UafPEBSS

i).
A h m a d i .

1898
commitment and return the case to the Deputy Magistrate of 
Goraklipnr with directions to give notice to the prosecution f),ud to 
the accused of a convenient day, and on that day to hear all and 
snch evidence as may be produced on behalf of the accused and 
after that to complete the inquiry according to law. Let the 
record be returned.

1898 
Felriiarif 2. APPELLATE CIVTL.

B efore Sir John Udtje', Kt., Chief Justice and Mr. Justicla Btirhitt.
MUZAE'T'AR ALI KHAN (Demtoant) KEDAH NATH (PiiAintiw)-* 

Civil Procedthro Code, sections 556, 558—Application to restore an appeal 
dismissed ex parte—lUvidence—Fraotioe.
Wlieu an aijplicatiou ia made to restore an appoal which has boon diamissod 

ex parte ôr dufault of appaarauco tho applicant must producc all his evidence 
ill support of tho applicatioE before the Court to which it is made. If ho does 
not do so and tho application is dismissed, he cannot he allowed to suppleinont 
Buch evidence in a Court o£ appeal on appeal from tlio order dismitminH'bis 
application. E ari Das M uherji v. Radhct, Kishe.n Das (.1) followed.

In thiH case an appeal was dismissed by the Additional Dis­
trict Judge of IVIoradabad for default of appearaiiOGj tlie pleader 
for the appellant being absent wlien the appeal was (sailed on lor 
hearing. An application for the restoration of' the appeal to tlio 
list of pending appeals was made, but no affidavit in support of 
such application was filed therewith. Tho Additional Distfict 
Judge dismissed the application on t’-»'o groundsj first, tiiat it was 
not accompanied by an affidavit, and, secondly, that it disclosed 
no sufficient cause for the failure of the appellant or his pleader 
to appear, Against this order of dismissal the applicant appealed - 
to the High Court, tendering an affidavit in support of his petition 
for restoration of the appeal.

Maulvi Abdul Majid, for the appellant.
Pandit Simdwr Lai, for tlie respondent.

Appeal 1̂ 0. 87 of 1897, from an order of P. E. Tiiylor, Esq., Addi. 
tioua? District Judge of Moradabad, dated the 9th August 1897,

(1) Weelcly Notes 1890, p. 1G6.
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E d g e , C. J. and BuekitT; J.—*No affidavit ia support of 
the applioatioa was file I ia tke Coarfc below. Affidavits are 
necessary, not only for the iaformation of the Court but for the 
iufortnafcioa of the opposite side, and an affidavit should have 
been filed in the Go art below. We agree with the decision of this 
Court in H a ri Das Mulcerji v. Radha Kishajb Das (1) and dis­
miss this appeal with costs.

Appeal dismissed.

PRIVY COUNCIL.

EALWANT SINGrH (Plaintibi' Appbmant) EANI KISHOEI 
(Dbpbitbaht Ebspokdeitt).*

On appeal from tlie High Court foi” the North-Westei'u Provinces »t
Allahabad.

Sindw law—MiiaTe-sJiara—Fower o f  a mmher o f  a j o M  fam ily  to aUenafe . 
self-aogm red immo'oables—CoMtrucUon o f  lOorAs o f  a sanad grm ting  
an absolute estate o f  inheritance— Change o f  ancestral character o f  
immovables—M ortgage and foreclosnre—JBond Jide re-aeginisition fo r  
walue ly  ihe mortgagor’s descendant.
A father, boing- a member of anundivided family subject to the Mitakshara, 

can exercise full power of disposition at his own discretion over immovableB 
which he haa himself acquired, as distiuguiglied from ancestral property.

The iminovables alienated by a father's gift, disputed by his son, partly 
ooasistad of zamindari rights in viUagea which had been, at one time, 
ancestral in the family, but had been transferred to satisfy the debts of an 
ancestor, and had been acquired baok by his descendaut, tho donor. As to one 
of these villages the Courts below had differed whether it was self-acquired 
property in the donor’s hands. It had been mortgaged by the ancestors; 
and the mortgage had been foreclosed, xinder Eegulation XYII of 1806, 
before having been re-acq̂ uired by the donor.

That the foreclosure and re-acquisition were genttine were facts found 
upon: evidence, including that of prior, concurrent, decrees maintaining the 
foreclosure, as between other parties.

K eld, that the re-acquisition was not a redemptioa of an estate inherited 
from an ancestor, and merely incumbered ; but that tie once ancestral cha« 
raoter of this village had been destroyed by the forGclosure, Like the other 
villages alienated by the father’s gift it was self-aoquired by the donor.

■ P r e s e n t -Lobds Hobho^7SB, Maona.sh'Ten, and Day by , and S ib B . CotraH.
(1) Weekly Notea, 1890, p. 166.
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