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commitment and return the case to the Deputy Magistrate of
Gorakhpur with directions to give notice to the prosecution and to
the accused of a convenient day, and on that day to hear all and
such evidence as may be produced on behalf of the accused and
after that to complete the inquiry according to law. Let the
record be returned.

APPELLATE CIVTL.

Before Sir John Bdge; Kt., Chief Justice and M. Justice Burkitt.
MUZAFFAR ATI XHAN (Drrewpant) o. KEDAR NATH (Prarwurer).
Civil Procedure Code, sections 536, 558—dApplication to restore an appeal

dismissed ex porte—Rvidence—Practice.

When an application is made to restoro an appeal which has beon dismissed
ex parte for default of sppearance tho applicant must produce all l)is evidence
in support of the application before the Cowrt o which it is made. If ho does
not do so and the applicabion is dismissed, he cannot be allowed to supploment
guch evidence in a Court of appeal on wppenl from the order dismissing his
application. Hari Das Mukerji v. Radhe Kishen Des (1) followed.

Iw this case an appeal was dismissed by the Additional Dis-
trict Judge of Meoradabad for default of appearance, the pleader
for the appellant being absent when the appeal was ealled on for
hearing. An application for the restoration of the appeal to the
list of pending appeals was made, but no affidavit in support of
such application was filed therewith. The Additional District
Judge dismissed the application on t=o grounds, fivst, that it was
not accompanied by an affidavit, and, secondly, that it disclosed
no sufficient canse for the failure of the appellant or his pleader
to appear.  Against this order of dismissal the applicant appealed-
to the High Court, tendering an affidavit in suppore of his petition
for restoration of the appeal.

Manlvi Abdul Magid, for the appellant.

Pandit Sundur Lal, for the respondent.

* Jirst Appeal No. 87 of 1897, from an order of T. K. Taylor, Baq., Addi-
tional Distriet Judge of Moradabad, dated the 9th August 1897, )

1) Weekly Notes 1800, p. 166,
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Epgg, C.J.and Burkirr, J.—No affidavit in support of
the application was filel in the Court below. Affidavits are
‘necessary, not only for the information of the Court but for the
information of the opposite side, and an affidavit should have
been filed in the Coart below. We agree with she decision of this
Court in Hari Das Mukerji v. Rudha Kishan Das (1) and dis-
miss this appeal with costs.

Appeal dismissed.

PRIVY COUNCIL.

BALWANT SINGH (Puarntrer APEEILANT) »- RANI KISHORI
‘(DEFENDANT BREPONDENT).*
On appeal from the High Court for the North-Western Provinees ab
) Allahabad.

Hindw law~Mitalkshara—~Power of a nember of e joint fanily fo alienate
self-acquired immovadbles—Construction of words of a sanad grenting
an absolute estale of inheritance—Change of ancestral character of
immovables—Mortgage and foreclosure—Bond fide re-aequisition for
value by the morigagor's descendant.

A father, being a member of an undivided family subject to the Mitakshara,
can exercise full power of disposition ot his own discretion over immovables
which Te has himself acquired, as distinguished from ancestral property.

The immovables alienated by a father’s gift, disputed by his som, partly
consisted of zamindari rights in villages which had been, at one time,
‘sncestral in the family, but had been tramsforred to satisfy the debts of an
ancestor, and had been acquired back by his descendant, the donor. As to one
of these villages the Courts below had differed whether it was self-acquired
property in the donor’s hands. It -had been mortgaged by the ancestors;
and the mortgage had been foreclosed, under Regulation XVII of 1806,
bafore having been re-acquired by the donor.

That the foreclosure and re-acquisition were genuine were facts found
upon evidenc‘;: including that of prior, concurrent, decrees maintaining the
foreclosure, as botween other parties.

Held, that the re-acquisition was not a redempion of an estate inherited
from an ancestor, and merely incumbered ; but that the once ancestral cha«
ractor of this village had been destroyed by the foreclogure. Like the other
villages alienated by the father’s gift it was self-acquired by the donor.

‘ Present :~Y:i0RDE HoBmoUsy, MaowaamreN, snd DAvry, and Sir R. Covom. |

(1) Weekly Notes, 1890, p. 166.
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