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tainable on any terms whatever, but that it was necessary
that before a suit is brought other rvemedies should be ex-
hausted—>See  Lolit Coomur Bose v. Ishan Chumder Chuwcher-
butty (1). WiLsoN and BEVERLEY, JJ., in thelr judgment, consi-
dered that that casc was mnob in point as the purchaser had not
perfected his title.

In this particular case the same remark applies, bub, speaking
for myself, I should like fo say that in any decision which
limits the jurisdiction of these Courts, unless the juwisdiction
is expressly taken away, I do not agree; and that in my opinion
whether the remedy under s 818 has or has not been
put in force, the plaintiff, who has purchased the property and
has been refused possession of i, has a right fo come to the
Civil Court and obtain possession of that property, We have
examined the cases bearing on this matter, and we find the
balance in favor of that view, Therefore we do not refer this
case to the Full Bench,

So far, therefore, as the acbion for the land is concerned, the
suit can be maintained and this suit must be decreed, there being
no other defence but this technical one.

The result is that the appeal will be dismissed as far as

regards the house, and it will be decreed as far as the land
is coneerned.

Under the circumstances of this case, and in order to save.
the trouble of taxalion, we think that each party should pay.

his own costs of this appeal.
T, A, P Decree varied.
Before Sir W, Comer Potheram, Enight, Chief Justice, and M. Justice
Ghose,

Ix ree Marrsr OF THE FETITION oF TARINI MOHUN MOZUMDAR.
TARINI MOHUN MOZUMDAR v. GUNGA PROSAD CNUCKER-
BUTTY alias TINCOWRIE CHUOKERBUTTY,#

Specifio Religl" Aot, I of 1877, s, 9—Possessory Suit—Consiruettve possession
by receipt of rents,

The mere discontinuance of payment of rent by tenants does not con-
stitute a dispossession within the meaning of s. 9 of the Specific Relief Act,

% Oivil Bule No. 717 of 1887, against the order of Baboo Jogendra’

Nath Mukerjes, Munsiff of Glailandha, dated the 19th of Apil, 1887,
(1) 10 C. L. R,, 258,
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THE INDIAN LAW REPORTS. LVOL. XIV,

The object of that section is to provide a speedy remedy for that class
of cases wliere a person in physical possession of proporty is forcibly dis-
possessed from it against his will and consent.

THIS was a suit under s. 9 of the Specific Relief Act.

The plaintiff alleged that he was in constructive possession
of certain lands by receipt of rent from tenants, and that he
had been dispossessed therefrom against his consent by the
defendant, who had realised rent from some of such tenants
and had prevented others from paying rents to him.

The defendant contended that the suit was not maintainable
under s. 9, and raised various questions of title, relying
upon certain facts justifying his collection of rent from the
tenants,

The Munsiff dismissed the suit on the ground that it was
not maintainable under the Specific Relief Act, stating that
the plaintiff did not seek to recover tangible possession of the
lands in dispute, but merely sought to get rents from the tenants
in occupation of the land; that the point for decision was really
one involving a question of priority of the plaintiff’s or the
defendant’s right to reccive rents; and that such a question
could not be determined in a suit brought under s. 9 of the
Specific Relief Act.

The plaintiff moved the High Court, and obtained a rule
calling upon the defendant to show cause why the decision of
the Munsiff should not be set aside.

Baboo Chandra Kant Sen to show cause.

Baboo Ishwar Chunder Chuckravati, in support of the rule,
cited In re Swlherland (1) as showing that a porson is not
in actual possession where the rents arc paid by the actual occu-
pier, not to him, but to an intermediate holder; and that in
accordance with that decision he was out of possession, aund
could sue under the Specific Relief Act. ‘

The order of the Court (PrrHErAM, C.J., ind GuosE, J.) was
delivered by ‘

GHosE, J.~The facts of this case, so far as they are necossary
to be mentioned for the purposcs of the rule belore us, are these ;'
There is a certain property which is oceupied by .a number of

(1) 9 B. L. R., 229,
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ryots. The plaintiff alleges that he "was in constructive posses-
sion of this property by receipt of rent from the ryots, but that,
on a certain day, the defendant induced them to discontinue
paying their rent to the plaintiff and to pay it instead to him,
the defendant. The plaintiff, thereupon, brought the present
sction under s. 9 of the Specific Relief Act for the purpose of
recovering possession of the said property from the defendant.

The Munsiff hag held that this suit does not fall within the
scope of s. O of that Act, and has accordingly dismissed it.
That section runs thus: *If apy person is dispossessed without
his consent of immovable property otherwise than in due
course of law, he or any person claiming through him may, by
suit instituted within six months from the date of the disposses-
sion, recover possession thereof, notwithstanding any other title
that may be set up in such suit.”

The learned Vakil for the petitioner contends that his
client was the party in possession of this property, and
that the only mode in which that possession could, in
the circumstances, be enjoyed was by receipt of rent, and
that, when the ryots discontinued paying him rent and paid
the same to the defendant, he was practically dispossessed
within the meaning of s. 9, and that he was, therefore, entitled
to maintain the present snit; and he relied upon certain remarks
made by Sir Richard Couch in the case of In 7e Sutherland (1).

What Sir Richard Couch was called upon to determine in
that case was as to the meaning of the word “possession” in
5. 318 of Act XXV of 1861, and he held that if a person was
in possession of a property through his servant, or if he was in
possession through ryots paying rent to him directly, that would

be a possession within the meaning of that section; and, if a.

dispute with regard to such possession arose before the Criminal
Court, that Court would have jurisdiction fo take cognisance of
it

But the question that we have to consider in the present case
is & wholly different one. What we have to determine is
whether the plaintiff has been dispossessed, without his consent,

(1) 9 B. L. R., 229,
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TOE INDIAN LAW REPORTS. [VOL. X1V.

of the property in dispute within the meaning of s. 9 of the
Specific Relief Act,

According to the plaintiffs own casc the actual possession of
the property was with the ryots, and the ouly way in which
possession was enjoyed by him was by receipt of reut from those
ryots. Now, if he was in the receipt aud enjoyment of the
rents from the ryots, the mere disconlinuance of the payment
of that rent would not constilute o dispossession withous his
consent within tho moaning of the Specific Relief Act, for lie
might very well bring a civil action against the ryots for the
rocovery of the rent; and the mere fact of the defendant hat-
ing persuaded the ryots to pay to him the rent, said to be due
1o the plaintiff, would be ne answer to the claim. Thercfore
it appears to us that the plaintiff was not dispossessed against
his consent so as to entitle him to maintain the action.

It appears to us that tho real object of tho Legislature in
engrafling this seetion into the Specific Relief Act was to provide
a speedy remedy for that class of cases where a porson in
physical posscssion of property is forcibly dispossessed from it
against his will and consent. It is not the plaintiffs casc that
the ryots have been dispossessed ; his case is that the ryots are
still in  occupation of the property. If they bad been
dispossessod thoy might have maintained a snit for rocovery of
possession; and in certain circumstances he might himself bring
sach & suit. But they are in possession, and, as I said before,
the mere non-payment of the reut by them cannot bo taken
to be a dispossession of the plaintiff without his consent.

Reference was made to ss. 2 and 4 of Act IV of 1840 and
8. 15 of Act XIV of 1859. We have considored those enact-
ments ; and we obsorve that the language of 8 4, Act IV of
1840, is very differont from that of g. 15, Act XIV of 1859,
and of s. 9 of the Specific Relief Act, so far as the particular
point before us is concerned. It seems to us that, notwith-
standing what might have been laid dowa in s 4 of Act IV
of 1840, tho Legislature, when it promulgated the Specific
Relicf Act, did not intend Lo provide that, where a person was
not in actual possession of property, but only in constructive
possession of it by receipt of rent from ryobs, and those ryots
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continued in occupation of that property, a suit Ly the landlord 187

might be brought under the Specific Relief Act for recovery of  raxma
. - . : Mo
possession by reason of discontinuance by the ryots to pay him Momea o

v

ront. P
. . . . TUNGA
For thesc rcasons we think that this rule must be discharged o FnossD
. ‘HUCKEL~
with costs, BUTTY,
T. A, P Rule discharged.

CRIMINAL MOTION.

Before Sir W. Comer Petherum, Knight, Chief Justice, and Alv, Justice

@G hose.
In rue Ma1reR of 1UE pRYITION OF ISWARCHUNDER GUHO asp 1887
OTIHERS.¥ Jung 30,

Fulse evidence—Afidavil affirmed before a Depuly Magistrate—Proscoution on
Jucts staled wn an affidavit affirmed before a Deputy Magistrate— Penal
QCode, Act XLV of 1860, ss. 193, 1909~ Declaration by law receivable as
evidence— Sunction to prosecuts, Order for, guashed.

A Doputy Magistrate has no power to admipister an osth 1o a person
muking o declaration in ihe shape of en affiduvit ; and such persom cannot,
ou the facts stated in such declaration, be proscented for committing an
offence either under s, 193 or s. 199 of the Penal Code.

TH1s was a rule calling wpon the District Magistrate of
Mymensingh to show cause why an order passed by him sanctioning:
a prosecution under s 199 of the Penal Code should not
be quashed.

The sanction referred to was given under the following cir-
cumstances i —

One Dherai Duffadar, a catile dealer, had preferred a complaing
against Sarat Chunder Bhoomick and Gazi Shaik, charging them
with wrongful restraint in having prevented his cattle from being
taken to a certain mela. Baboo Shama Chunder Dass, a Deputy
Magistrate of Jamalpur, referred the complaint to the police
for investigntion, and the police subsequently sent up the two
accused with a report that the charge was true, On the appli-

¥ Criminal Motion No, 163 of 1887, against the order pussed by B. G
Glazicr, Teq, District Magisirate of Mymensingh, dated the 27th of Apyi),
1887,



