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1598 (1) and with the majority of the Beneh which decided the case of
P Aztzan v. Matul Lal Sahw (2). The plaintiff in this suit, if any
ATEARAN
Bmsrer  adjustment of the decree took place out of Court, ought to have

RNHQ;}MW taken stops to have that adjustment certified to the Court. T do

HINGIL.

not think that his negligence in failing fo take such steps can give
the Conrt a jurixdivtion which is clearly barvred by the provisions
of section 244. Tt may be that he may have some other relief
against his decree-holder, for instance, by a suit for damages, but
T do not think that he can mainiain a suit which wounld have the
effect of nullifying a decvee vegularly obtained in a suib Uetween
him and the present defendant. Ior these reasons I would dis-
miss the appeal with costs. .

By toE Courtr:—The order of the Conrt is that the appeal is
dismissed.

Appeal dismyissed.

1898 Before Sir John Edge, Ki., Chigf Justice and Mr. Justice Burkitl,
 February 1. BRIJ BHUKHAN (Prarnrier) o, DURGA DAL AwD oTHERS
—— (DEFENDANTS).*

Ju)",schc{'wn-—(,‘wzl and Revenne Courts—Act No. 1 of 1877 (Specific Relief
Aet), section $2—Letlers Patent, section 10—dAppeal—dppellant nof
entitied to ba heard on poinis nof argued before the single Judgg—
Tractice.

A plaintiff brought his suit in a Civil Court asking for a declaration of
his vight to the possession of certain lands as o tenant at fixed rates, or in the
alternative for possession, alleging that the lands wero the property of a joint
Hiadun family, of which he was a member, that the family still remained joint
and that he was entitled as a member of such joint Hindu family to s one-
third undivided share in this ancestral property.

.

Held that the Civil Court was competent to give the plmutlff o decrae
declaring that he was 2 member of the joint Hindu family, that the family
still remained joint, that the property in dispute was ancestral and had not
been partitioned, and that the plaintiff was euntitled 6o a one-third undivided
share ; {urther that section 42 of the Specific Relief Act would not apply to
tha suit, inaswuch as the Civil Court, if tho plaintiff was found to be ouf of

possession, was not competend to grant consequential relief in tho shape of a
decroe for possession as a tenant ot fixed rates.

*# Appeal No. 47 of 1897 undet section 10 of the Letters Patent.
(1) 1. L. B, 15 Mad., 302, (2) 1 LR, 21 Cale,, 437,
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Held also that in appeals under the Letters Patent, saction 10, an appellant
is mot entitled to be heard on points which he has not raiged before the Judge
againgt whose decree he is appealing.

Tar facts of this case sufficiently appear {from tho judgment of
the Court.

Munshi Haribuns Suhat, for the appellant.

Munshi Gobind Prased, for the respondents.

Eper C. J. and Burxrrr J.—The zaminddr of the village in
which Brij Bhukhan Pande, the plaintiff in this suit, claims to be
a tenant, sued Brij Bhukhan and other persons for arrears of rent.
Brij Bhukhan’s co-defendants denied that he was a tenant of the
holding, which apparently was a {ixed rate holding. That we do
not decide.  The first Revenue Court decread the claim for arvears
of rent against the other defendants, but dismissed the claim against
Brij Bhukhan on the ground that he had not been properly
entered in the Revenue papers as a tenant, and that a decree for
rent could not be made against him until he had obtained an
amendment of the record of rights and had been properly entered
in the record as a tenant. Tt is obvious that the Revenue Court
did not actually or impliedly decide that Brij Bhukhan was
not in fact a tenant of the land in respect of which the rent
-was claimed.  There was an appeal to the Collector, which
was dismissed, but the Collector did not decide whether or not
Brij Bhukhan was a tenant. He appears to have disposed of
the case on the same lines as the first Court. Brij Bhukhan has
brought this suit in & Civil Court, alleging that the lands in respect
“of which the suit for rent was brought in the Court of Revenue
werc ancestral lands belonging to a Hindu family of which lie was
a member, that the family was joint and that he was entitled as a
member of that joint family to a onc-third undivided share in
this ancestral proparty. He asked for a declaration that he was a
tenant at fixed rates of the lands and in joint possession of them
with the other defendants to the suit in the Court of Revenue,
who are defendants here, and for maintenance of such possession,
and, the event of its being found that he was out of possession,
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he asked for a decrce for joint possession as a tenant at fixed raies.
The first Court dismissed the suit. The Court of first appeal,
partly on findings of fact and partly on admissions of the partics,
found that the tenancy in question was part of the ancestral
property of the joint Hindu family of which the plaintiff and the
delendants are members and that there had been no partition, and
gave in general terms a decrec decreeing the plaintiff’s claim. It
probably would puzzle the Court of first appeal to say now pre-
cviscly what was the decree which it gave, the reliet claimed Being
in the alternative and the decree merely decrceing the plaintiff’s
claim generally. That is not the way in which decrees should be
made,

The defendants appealed to this Court from the deerce in firat
appeal. The appeal came before a single Judge of thise. Court,
and it was argued on behalf of the plaintiff, respondent to the
appeal, on the basis that he was entitled to a decree declaring his
right as a tenant and his right to be maintained as a tenant or to
be put in possession as a tenant at fixed rates. On the case so
presented our Dbrother DBlair properly applied the decision in
Ajudhia Ratv. Parmeshar Rai (1) and allowed the appeal.  No
matter how the case had been presented to our brother Blair, it
would have been necessary for him in any event to have allowed
the appeal to some extent, for the decree of the Court of first
appeal declaring Brij Bukhan’s title as a tenant at fixed rates of
thie holding and his right to possession as such tenant and giving
liim possession as =uch tenant was a decree which the Civil Court
had no jurisdiction to pass. Our brother Blairallowed the appeal,
and, setling aside the decree of the Court of first appeal, restored
the deeree of the first Court dismissing thesuit.  The plamtiff has
brought this appeal under the Letters Pateut from the desree of
onr brother Blair. "

Probably we should be right in dismissing this appeal, and
cerlainly it will be necessary to dismiss it so far as it is based on
the ense which was argued before our brother Blair. It was many

) L1 1k, 18 Al 340
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vears ago decided by the High Court at Caloutta, and rightly in
our opinion, that in appeals under the Letters Patent an appellant
was not entitled to be heard on points which he had not raised
before the Judge whose decree he was appealing, that i<, that it
was not intended that in an appeal under the Listters Patent an
appellant should be entitled to make a new ease.  That is a rule
which is approved by all the Judges in this Court, and which
certainly has been, and, <o long as the Conrt i+ constituted as ab
present, will be followed.

Ifowever, in this appeal Brij Bhukhan's case has been pre-
sented, not probably as an absolutely new cage, certainly in a
different light from that in which it must have been put by
another vakil who appeared for him before our brother Blair.
Mr. Haribans Sahai has contended, and we think rightly, that
the Ifull Beneh deeision in Ajudhia Rat v. Pamneshar Rai (1)
does not preclude a Civil Court in such a casc as this from giving
a member of a joint Hindu family a decrce that the family has
been and still is joint ; that he is & member of it; that the lands ov
property in dispute are and were ancestral property in the hands
of the family and have not been partitioned. He has also con-
tended that it is immaterial whether his clieut is or is not In
osscssion, as the proviso to section 42 of the Specific Relief Act
would not bar Brij Bhukhan’s claim to such a declaration, the
Civil Court being the only Court which could make the declara-
tion, and the Civil Court having no jurisdiction to graut further
sonsequential relief in the shape of & decree for possession &= a
tcaant,  We consider that that argument is well founded. We
allow this appeal, and we set aside the decree of this Court, and
vary the def®ec of the Court of first appeal by giving the plaintiff
a de-laration thab the holding, whatever its nature may be, is part
of the ancestral property of = joint Hindu family ; that it has not
been partitioned ; that the plaintiff and the defeadants cve mem-
bers of that Joint Iindu family, and that the plaintif’s interest i3
a onc~thivd updivided shave of that ancesdral praperiy; in otler

(1) L L R, 18 AU, 340.
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vespects the suit of the plaintiff is dismiszed. As this suit was
necessitated by the action of these defendunlsin taking a very
technical objection in the Court of Revenue, which in fact wasan
objection without substance or merits, we give the plaintiff Biij
Bhukhan Pande his costs in all Courts in this civil suit.

Appeal decreed.

S
Before 8ir John Edge, Kt,, Chief Justice and Mr. Justice Burkjtl.
HADI ALI (DereEnpaxt) 9. AEBAR ALI (Poaryerer)®
Muhammadan low—Dower—TWidow's lien for dower purely personal and
not heritable.

The licn which a Muhammadan widow whose dower is unpaid may obtain
on lands which have helonged to her deccased hushand isa purely personal
right and does not survive to her heivs. 415 Muhammad Khan v. Azizullah
Khan (1) and Ajuba Regam v. Nazir dhmad (2) refarred to, -

Tuis was an appeal under sestion 10 of the Letters Patent
from a judgment in second appeal of Banerji, J. The facts of the
case appear from that judgment, which is as follows:—

“The appellant brought the suit out of which this appeal has
arisen to recover possession of his share out of-the estate of his
deceased unele, Xarim Bakhsly, one of whose heirs he was. The
suit was brought against Huran Bibi, the widow of Karim
Balkhsh, and Hadi Alj, the donee of a portion of the property from
Huran Bibi. Hadi Ali is the son of & danghter of Iarim Bakhsh,
who predeccased Karim Baklsh. The Court of fixst instance
deereed the claim. 7 An appeal was preferred by Huran Bibi and
Hadi Ali.  Huran Bibi’s appeal had reference to that portion of
the estate which was not included in the gift to Hadi Ali.  During
the pendency of the appeal Iuran Bibi died. ITer legal represon-
tatives were her threc daughters, who are admittedly ®live, and
not Hadi Alj, the son of a fourth predeceased davghter. The
right as regards the property not comprised in the gift did not
survive to Hadi Alj, therctore lic alone could not maintain the

appeal.  As he was not one of the legal repesentatives of Huran

# Appenl No, 43 of 1807 under seetion 10 of the Letters Patent.
(1) L. L. R, 16 AlL, 50 (2) Weekly Notos 1800, p. 115.



