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Before Sir John Ilige, Kt., Chief Justice and Mr. TJustice Burkilf,
KISHEN SAHAL (Daepxoaxt) v BAKHTAWAR SINGH ASD ornirs
(TrANTIFPS)*

Suit to recover compensalion in respect of property sold wader o deciee

—Decree nol reversed or superseded.

A myminddr applisl to a revenue offiecy to commate the rent hitherto paid

i kiad by eerbain of his tenants to o fixed money rend to be paid in fubure,
The Assistant Collechor muls the order asked for and fixed the money rent to
be paid fn futare.  After thad ordar had beeo wmads the zaminddr hrought a
suit for, arrears of rent against the tenants ju & Courb of Revenue and
obtained a dacree for reat ab the rad: which had boen fixed by tha order of
the Assistant Collector. Against this desree the benants did uot appenl,
“awld i became fual. The dacrse was put inbo exacution: property of the
fienants wia abtached and sold, and the decres was partially satisfied out of
the sale proceeds. Subsequently vo the pissing of the decree for rent the
Bosed of Revenne sab asids the orler of $ho Assistant Colleztor commuting the
rent in kind to a fixel moncy veah  The tenvats thersupon sued to rerover
compeusation oit acconnt of the sale of theiz property uwnder the decree for
rent.

Held that the suit would nob lie, inismush as tuc decres for rent under
which the plainbiff’s property way sold was wareversel and not superseded by
any competent Couek. Marriot v. Hampton (1) ; Shane Parshad Loy
Chowdlhery v. Hurro Parshad Roy Chomdhery (2); Fogesh Chunder Dubf v.
Kali Churn Duié (3) and Baja Nilawseey 8ingh Deo Bakadoor v. Shareda
Parshad ilookerjee (4) referred to,

Tar facts of this case ave as follows :—

The plaintiffs were o:cupaney tenants of the defendants of
some 20 bighas and 6 biswas of land in the town of Meerot.
The plaintiffs used to pay their reat in kind. The defendant
sucd them for enlancement of rent (desaribing his suit as oue for
determaination of the veat payable by the plaintiffs) and got a
derree on the 13th of September 1889, This decree was set aside
by the Board of Revenue on appeal on the 14th of October 1890,
Between the 13th of Scptember 1839 and the 14th of October
1890 the defendant sned the plaintiffs for rent at the enhameod
rate allowed by the devree of the 13th of September 1839 and got

* First Appeal No. 78 of 1897, from. an orderof Babu Jai Lal, offeisting
Sobordinate Judge of Meerut, dated the 15th July 1897,
(1) 7T R.,269; 8. c., 2 Smith L, C,, 409, 10th B4 (3) I. T.. R, 3 Cale., 30,
(2) 10 Moo. I, A, 203, ‘ 4 18 W. R, G R, 434,
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a decree for Rs. 1,960-2-0 on the 18th June 1890, Notiwithstand-
ing the order of the Board of Revenue of the 14th of Qotober
1890, the defendant executed his decree for rent and realized
Rs. 1,010.

The plaintiffs susd for cancelment of the decree of the 18th
of June 1890 and the case went up to the Board of Revenue on
appeal. The Board held that the decree of the 18th of June 1890
could not be cancelled by them and directed the plaintiffs to seek
their remedy in the Civil Court. The plaintiffs accordingly
brought a suit for a declaration that the decree of the 18th of
June was incapable of execution ; but their suit was dismissed by
the Subordinate Judge on the 25th of September 1893,

The plaintiffs theveupon brought the present suit in which
they claimed to recover the amount realized in execution of the
decree of the 18th of June 1890 on the allegation that the said
deoree had been superseded by the order of the Board of Revenue
of the 14th of October 1890.

The defendant pleaded, inter alig, that the decree in question
was still subsisting and that therefore the defendant could not
recover any thing realized under it.

On this issue the Court of first instance (Munsif of Meerut)
found that the decree in favour of the defendant for rent at the
enhanced rate had not been set aside, and dismissed the plaintiffy’
suit.

On appeal by the plaintiffs the lower appellate Court (Sub-
ordinate Judge of Meerut) found that the “main decree of the
138th of September 1889 being reversed by the Board of Revenue
and that being the basis of the decree of the 18th of June 1890,
this latter decree being a dependent decrce must hé taken as
superseded.” The Subordinate Judge accordingly. set aside the
decree of the Munsif and made an order of remand under section
562 of the Code of Civil Procedure. From this order the
defendant appealed to the High Court.

Pandit Mots Lal, for the appellant.

Pandit Sundur Lai, for the respondents,
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Eocg, C. J., and Burkirr, J.—The plaintiffs, who are respond-
ents here, brought their suit against their landlord, who was the
zaminddr, the appellant here, to recover compensation for their
property which was sold in execution of a decree for rent made by
a competent Court, The first Court dismissed the suit, bolding
that the suit did not lie. The Court of first appeal set aside the
decree of the first Court and made an order of remand under
soction 562 of the Code of Civil Procedure, I'rom that orderthis
appeal has been brought.

The facts of this case are these :=The zaminddy applied to a
revenue officer to commute the rent theretofore paid by these plain-
tiffs as his tenants in kind to a fixed money rent to be paid in
future. The Assistant Collector made the order, and fixed the
money renf to be paid in future, After that order had been made,
the zaminddr brought a suit for arrears of rent agaiust his tenants,
these plaintiffs, in the Court of Revenue and obtained a decree for
rent at the rate which had been fixed by the oxder of the Assistant
Collector, That decree wag put in execution; property of these
plaintiffs appellants was attached and sold, and the decree was
partially satisfied out of the sale proceeds. This suit is brought to
recover the money so realized, the Board of Revenue having,
before the commencement of this suit and subsequently to the
passing of the decree for vent, set aside the order commuting the
rent in kind into a fixed money rent.

For the defendant appellant reliance has been placed on the
principle of the decision in Marriot v. Hampton (1), and it has
been contended that, as the Board of Revenne had not juris-
diction to interfere in appeal or otherwise with the decree for rent,
the decision of their Lordships of the Privy Councilin Shama
Parshad Roy Chowdhery v. Hurro Parshad Boy Chowdhery (2),
the decision of the majority of the Jull Bench of the High Court
at Caleutta in Jogesh Chunder Dutt v, Kali Churn Dutt (3) and
of the Calcutta Court in Raja Nilmoney Singh Deo Bahadoor v,

(1) 71 R, 269; 8. 0. 2 Smith L. C, 409, 10th Bd. . (2) 10 Moo. L. A, 208,
®1LL R, 3 Oalc 30.
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Shuroda Purshad Hookerjee (1) did not apply, asin all these cases
the Conrt which passed a snbsequent deeree, which had the effeet
of reversing or superseding the decrer under which the money was
padd which was sought to he recovered, had jurisdiction over the
suit in which such last mentioned decrce was made.

Ou the other hand for the plaintiffs respondeuts it has been
contended that the setting aside in vevision by the Board of
Revenue of the order of the Assistant Collector commuting the
rent in kind into a fixed money rvent had the effect of superseding
the deevee for rent of the Court of Revenue, as that decree was
hased on the oxder of the Assistant Collector commuting the rent,

As a matter of faet it is questionable whether in this case the
Assistant Collector had any jurizdiction to make his order com-
muting the rent in kind to- a fixed money rent. The Board of
Revenue had absolute jurisdiction in revision over that orvder
of the Assistant Collector. The decree for vent made by the
Counrt of Revenue being for a sum exceeding Rs. 10G was one:
over which the Board of Revenne had no jurizdiction of any kindv,
and was one the appeal from which lay exclusively to the District
Judge. No appeal in fact was made from the decree for vent. It
appears to us that their Lordships of the Privy Conneil, in the ense
which was before them and to which we have referred, when
speaking of o decree being reversed or superseded, were, as to
reversal certainly, speaking of reversal by a competent Court, and
as to supersession were referring to such supersession as had taken
place in the case before them, That was o case in which the
money sought to be recovered had been paid under decrees which
were hased solely on a decree between the same parties which was
subsequently reversed by - their Lordships of the Privy Council.
We think the sapersession to which their Lordships were referring
must have been a superseding by a decree of a Court which had
competent jurisdiction to reverse the decree under which  the
money had been paid, if it had been brought before them. Tt is
quite plain to our minds that if there had been no order made

(1) 18 W. B, 0. B, 434 |
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at all for a commutation of the rent in kind into a fixed money
rent, but a Court of Revenue had erroneously made a decree for a
money rent and that decree was executed and was not reversed in
appeal or superseded by a Court competent to reverse it, a tenant
whose goods had becn sold in execntion of such decree for rent or
who had satisfied that decree by payment, could not recover so
long as the decree for rent was not reversed or superseded by a
Court competent in that respect. The defendants had a remedy
against this decree for rent, and that was by appealing. Of that
remedy they did not avail themselves, and it may be observed
that, as the Assistant Collector apparently acted without jurisdiction
in making his order of commutation, the defendants had a good
ground of appeal. The fact that the order of the Board of Revenue
in revision set aside the order of the Assistant Collector commating
the rent-eannot, in our opinion, put the plaintifis in a better
position than they would have been in, if, as we think is probable,
the Assistant Collector had no jurisdiction to make the order of
commutation. In our opinion, as the decree of the Court of
Revenue stands unreversed and not superseded by a competent
Court, this suit must fail. We allow this appeal with costs in this
Court and in the Counrt below, and, setting aside the order under
appeal we dismiss the appeal to the Court of first appeal and
rvestore and affirm the decree of the first Court.

Appeal decreed.

Refore Mry. Justice Aikman,
DAULAT RAM (Dzrexpant) v, ANWAR HUSEN (PrArntier)*
Jurisdiction—Civil and Revense Courts—Suit to sef aside, on the ground
of duress, an agreement by on ex-zumindar for surrender of his sir

land. .

On the sale of a village the vendor covenanted with the vendee to hold
his 57 land sg 5 tenant of the vendee for a certain ferm apd then to surrender
it to the vendee. Held that thero was nothing to preclude the vendee from
suing in a Civil Court for a doclarstion that the said agreement was void and

Second Appesl No. 969 of 1896, from & decree uf T. E.'Piggott, Rsq.»
Additiona! Judge of Aligarh, dated the 5th Septomber 189G, mrnhfymgr a decree
of Munghi Achal Behari, Munsif of Etah, dated the 13th Decamber 1895,
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