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1897 When credit is given him for this, the amount due io the plain-
- tiffs is veduced to Rs. 287-8-0. The result of the above findings
Prisap s that the plaintiffs’ suit for possession of the sir land and mesne

Krpag Narg Profits should be dismissed, and a decree passed for Rs, 287-8-0,

Samv. instead of Rs. 8,009-8-0, with costs proportionate to their

success. :

I would allow the appeal and vary the decree of the lower
Court as set forth above. But, to mark our sense of the bad
faith displayed by the defendant, I would not allow him any
costs here or in the Court below.

By trE Court:—The appeal is allowed ; the decree of the
lower Court is varied, and the plaintiffs’ suit dismissed,
except as regards the sum of Rs. 287-8-0. The plaintiffs will
@at costs in this Court and the Court below proportionate to
their suceess. ‘The defendant will pay his own costs throughout,

Decree modified.

1898 APPELLATE CIVIL.

January 18. e e s
- Before Sir Jonn Tdge, Ki., Chief Justice and Mr. Justice Burkits,
OOCHI axp aNorxEr (DrrrspanTs), v. ULFAT AND 0THERS (PLAINTIFTS).
Mahabralmans—dgreement as to distribution of offerings —Contract—

Cause of action.
Amongst the Maha-brahmans of a particular village an agreoment obtained
that some of them should collect and receive offerings during certain months;
that during those months the others should refrain from receiving any offerings,

and that in certain other months the other Maha-brahmans should collect and
veeeive the offerings and they should refrain from collecting offerings.

Held that this was a good agreement and sufficient to support an action
for damages by the porsons entitled to the offerings in a particular month
as against the persons who had received those offerings contrary to the
agreement, 4

TrIS was a suit of the naturce of a suit for damages for breach
of contract. The parties to the suit were Maha-brahmans. The
plaintiffs’ case was as follows :—They alleged that at a time long

anterior to snit an arrangement had been come to amongst the

* First Appeal No. 59 of 1897, from an order of Maulvi Muhammad Mazhar
Husain Khan, Subozdinate Judge of Mainpuri, dated the 29th June 1897,
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Maha-brahmans of Mainpuri by which each of them took it in
turn to receive the offerings made on an ekadushe (eleventh day
ceremony), that is to say, if such a ccremony took place during
the turn of a particular Maha-brahman the offerings made were
taken by him. The turn of the plaintiffs’ maternal grand-
father as Maha-brahman fell in the months of Jeth, Bbadon,
Aghan and Phagun and he used to receive the Maha-brahman’s
dues in respect of any chadasha occurring during those days.
After Ius death his widow Mithua continued to receive the dues
which bad fallen to his share. By a deed of gift of the 9th of
December 1885 she gave that right of a Maha-brahman to the
plaintiffs who held it since then. The plaintiffs further alleged
that in the village of Deopura, which is attached to Mainpuri,
oune Thakur Tribhawan Singh died, and his ekadasha was per-
formed on the 8th Jeth Badi, Sambat 1953, corresponding to the
5th of May 1895, That day belonged to the plaintiffs’ turn as
Maha-brahmans, but the defendants took without any right the
offerings made on that occasion to the value of some Rs. 200,

The plaintiffs therefore sued to recover the offerings or their value. -

The defendants pleaded, énter alia, that such a suit would
not lie. ‘

The Court of first instance (Munsif of Mainpuri) upheld this
contention and dismissed the suit on the ground that it was not
cognizable by a Civil Court. :

The plaintiffs appealed. The lower appellate Court (Sub-
ordinate Judge of Mainpuri) held that the suit would lie, and
made an order of rémand under section 562 of the Code of Civil
Procedure. From that order the defendants appealed to the High
Court. »

Babu Jogindro Nath Chawdhri, for the appellants.

Pandit Sundar Lal, for the respondents.

Foee, C. J. and Burgmrr, J.:~The plaintiffs sued the
defendants to recover money and offerings received by the
defendants in breach of an agreement between the parties. The
parties were Maha-bralmens, and il is alleged that an agreement
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Liad been come to between the predecessors of the parties, the
effect of which now, as applied to the present parties, 1s that the
plaintiffs should collect and reccive offerings during certuin
months; that during those months the defendants should refrain
from receiving any offerings, and that in certain other months the
defendants should collest and receive the offerings and the
plaintiffs should refrain from collecting offerings. The first
Court dismissed the suit on the ground that such a suit wounld not
lie. The second Court set aside the decrce of the first Co: wt,
and made an ovder of remand under section 502 of the Coele
of Civil Procedure. From that order of remand this appeal
has been brought.

In the courze of the argument we have been referred to
Doovga Parshad v. Budree (1'; Lale v. Guneshee (2); Durga
Prasad v. Gends (3) ; Jhummun Pandey v. Dinoo Nath Paudey
(4), Har Lall v.Jeovakhun Lall (5); Deonath v. Mussumat
Guneyshee (6); Bindhw Lal v. Sampat Misr (7) and Muddun
Mohan Ghossal v. Nuboram Chuckerbutiy (8).

Few of these authorities have any bearing on this cuse.

"The decisions in others of them, so far as they would apply here,

were obifer.  This snit is based on an alleged contract, which
of course must be proved,  For present purposes, and those only,
we assume that the alleged contract can be proved. It ix aot
agaiust public policy that such a eontract should be entered into,
and we know no reason in law which would make such a contract
bad. The cause of action would apparently be for damages for
breach of the contract. The measure of these damages probably
would be the amount proved to have been received hy the
defendants in breach of the contract, We dismiss this appeal
with costs. .
Appeal dismissed.
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