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of that order nol being appealed from, it became final. The question

Basuowo  disposed of by it is, therefore, no longer an open question between
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the docrec-holder and the appellants before us. We, therefore,
set agide the deecision of the lower Appellate Court so far ag
the appellants are concerned.  We do not  interferc with the
decision of the lower Appellate Court so far as the original
judgment-dehtors are concerned, as they have mnot appealed
against it.

Tho appellants are cntitled to recover the costs of this

.appeal and in the lower Appellate Court from the respondents.

Wo assess tho costs of both hearings at Rs. 50,

K. M. C Appeal allowed,

APPELLATE CIVIL.

Befors Sir W, Comer Petheram, Knight, Chicf Justice, and Mp, Justice
Glose,
KISHORI MOIIUN ROY CHOWDIRY awp omnems (PLAINTIFFS) v,
CHLUNDER NATII PAL Awp orurns (Durenpants).®?

Possession, Suit for—8uil for possession by purchaser at sale in execution of
deeree—Civil Procedure Code (det XIV of 1882), ss. 11, 318~ Concur-
rent remadies— Limitation (Act XV of 1877), Art. 188, Sch, I1.

" A purohaser at « sale in execution not having applied to the Court for
possession under s 818 of the Codo of Civil Procedure, brought a regular
suit to oblain possession of the property purchased : Ifeld that, although a
remedy might bo opan to ihe pluintiff under & 318, still ho was not preclnded
{rom bringing a ragular suil, the remodies boing concwront.

The words “the date of the selo,” in tho third column of Art, 138,

Sch, II of the Limitation Act, 1877, signify the dalo of tho actual salo, and

not that of the confirmation of such snle.

ON the 20th July, 1883, tho plaintiffs brought a suit to recover
possession of cortain lands and a house slanding thereon,
alleging that the house and land: formerly belonged to one
Chunder Nath Pal, and thab they had purchased the same at
two scparate auction sales held in execution of decrces against.

* Appeal from Appellate Decres No. 179 of 1886, against tho decrce of

W. H. Page, Tsq,, Judgoe of Dacca, duted the 6th of Octobor, 1885, affirm-

ing the decree of Baboo Nebin Chunder Gangooly, Subordmo.to Judge of that
district, dated ihe 28th of Fobraary, 1884,
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Chunder Nath Pal; the house being purchased at a'sale held on 1887
the 18th July, 1871, and the sale confumed on the 22ud Aungust, ™ gispon:
1871 ; the Iand being purchased at o sale held on the 26th July, Ng&’zg\"‘;‘m&?{’[
1871 ; and that they had taken posscssion and retained possession .,

of these propertics for two years, but had subsequontly been Naru Pan,
dispossessed by the defendants,

The defendants contended that the plaintiffs, not having bheen
put into possession throngh the Court under s. 318 of the Code,
were, thevefore, dobarred from bringing a regular suit for
possession ; they denied that the plaintiffs had ever been in
possesgion of the propertics, and pleaded limitation as far as the
claim to the house was concerned.

The Subordinate Judge found that the plaintiffs had never
been in possession of the property, and that the claim as
regards the house was barred, twelve years having elapsed since
the date of the sale of the 15th July, 1871 ; and that as the
plaintiffs had not applied to the Cowrt for possession of the
land under s. 818 of the Code, no suit would lie, Ile, therefore,
dismissed the suit,

The plaintiffs appealed to the Distriet Judge, who affirmed ihe
finding of the lower Court as to the plaintiffs never having
obtained possession of the properties after the sale, and also
on the point of limitation; holding on the question under.
s, 818 that the authorities showed “that in all cases in which
an auction-purchaser had been allowed to bring a suit for
possession, he has had to show that he has done his best in the-
esecution department first, and that he had either obtained
possession and been subsequently dispossessed, or that his efforts
to obtain possession had been infructuous;” and finding that the
plaintiffs had failed to show any such efforts, he dismissed the
appeal.

The plaintiffs appealed to the High Court,

Baboo Rash Behari Ghose and Baboo Sharods Churn Mitter.
for the appellants, contended that the suit would lie without
fivst having recourse to an application under s, 318, citing Iswas
Pershad Gurgo v. Jui Novwin Giri (L); Krishna Lall Dutt v,
Rodha Kvishne Suvkhel (2), and Seru Mohun Bania v.

(1) I, L R, 12 Cale, 169, @) L L, R, 10 Cule, 402,



646

1887

KisHORI

Mouon Roy
OHOWDHRY
®,
CHUNDER
NATI PAL,

THE INDIAN LAW REPORTS. [VOL. X1V,

Bhagoban Din Pandey (1), and contending that on the point of
1in.1itation, limitation ran from the date of confirmation of the sale,

Baboo Hari Mohun Chuckerbali and Baboo Srinath Banenjec,
for the respondents, contended that the suit would not lie, citing
Lolit Coomar Bose v. Ishan Chunder Cluckerbutly (2), and that
limitation ran from the date of the actual sale—Kalee Dass
Neogee v. Hur Nath Roy Chowdhry (3); Bhyrub Chunder
Bundopadhye v. Soudamint Dabee (4).

The judgment of the Court (PETHERAM, C.J., and GHOSE, J.)
was delivered by

PerEErAM, C.J.—This is a suit to recover possession of two
parcels of property purchased by the plaintiff at auction sales
some years ago. Ona of thomn was purchased at an auction sale
on the 18th July, 1871, and the sale was confirmed on the 22nd
August, 1871, The second parcel was purchasod on the 21st
July, 1871, within twelve years of suit, which was instituted on
the 20th July, 1883. So that as to the first parcel, that is to
say the house, tho question arises whether the suit is barred by
limitation, it being admitted that the auction sale took place
more than twelve years before suit, although the sale was
confirmed on a date which would bring it within twelve years.
As to that a question arises ag to the meaning of the word “salo”
in Art. 188 in the second schedule to the Iimitation Aect.
That Article provides that in a suil by a purchaser of land at a
sale in execution of a dcecree, for possession of the purchased
land, when the judgment-debtor was in possession at the date of
the sale, the limitation is tweive years from the datc of sale,
The only question is, whether the word “ sale ¥ means auction sale,
or when the sale was confirmed .In ordinary langnage “sale ” means
auction sale, that is to say, the transaction which completes;
the contract, although the conveyance is not complete until a sulh-
sequent time when the sale is confirmed. That being the Q’r’dina,ry
meaning of the word, it is neeessary to look into the Limitation
Act to see how tho word is used. Apparently itis used for the
first time in Art. 12, where in a suit to set aside any of the salos

(1) T.L.R, 0 Cale, 602, (3) W.R.(1864), 279,
(2) 10C, L. R, 258, (4 L L. R, 2 Cale, 141.
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there mentioned, imitation runs from the date that the sale is 1887
confirmed or would, otherwise, have become final and conclusive, Zramonr
had no such suit been brought. So that, upon the face of the ‘\éoﬂ’é;’% o
Schedule, we have a distinction between the sale and the confir-
mation of sale, that is to say, we have the contract to sell, that is Ncﬁ?;fi
the bidding at the auction which forms the contract, and the con-
firmation which does not take place until some time after.
Art. 166 deals with this matter. On an application to set
aside a sale in execution of a decree on the ground of irregularity
in publishing or conducting the sale, or on the ground that the
decree-holder has purchased without the permission of the Court,
we have it that the time from which Hmitation is to run is the
date of the sale. It is clear that the date of the sale in this
Article must mean the date of the anction sale, that is to say when
the bidding took place, because a suit to seb aside that sale might
be brought before the sale is confirmed. So that the word “sale”
there must mean the time of the auction sale, Then we have it
that, in the Schedule to the Act, “sale” has a different meaning
from “ confirmation of the sale.” Under Art. 12, in a suit to
set aside the sales therein mentioned, limitation begins to run
from the confirmation of the sale, whereas in Art. 138 the word
“gale ” only is used. Therefore we think the word “sale ” must
have the same meaning as in the other portions of the Schedule
and which it has in common language, that is the date of the auc-
tion sale.
The auction sale in this case took place on the 18th July, 18371.
The suit was not brought untilthe 20th July, 1888 ; that is more
than twelve years after the sale, and therefore in our opinion the
suit, as far as this part of the case is concerned, is barred by limi.
tation, and the suit must be dismissed.
The other part of the case is to recover possession of the Iand
on which this house stands. The suit was 1nsb1butpd within
twelve years from the date of sale. ,
The only question which arises on this part of bhe case is that
it is held by the lower Appallate ‘Court that this suit cannot be
' maintained until it is shown that the plaintiff has exhausted any
remedy that he would have under s. 818 of the Civil Proce-

. dure Code, which gives the auction- purchaser a speedy remedy to
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obtain posscssion of the land which he has purchased ifitisin
the possession of the judgment-debtor, and it may be taken to he
admitted that thore ave cases which take different views of this
matter. In our opinion that forms no auswer to the action,
because wo think that, though there may be a remedy under
s. 318 which the auction-purchaser may put in force, still the.
ordinary remcdics are open to him notwithslanding, and the
reincdies are concurrent.

We think that this is abundantly clear from s, 11
of the Code of Civil Proecedure, which lays down that porsons
may have reeourse to the Civil Courls for the irial of all suitg
of a civil nature, unless their coguizance is expressly taken.
away. This remedy has not been taken away by the Legis-
lature, and therclore the other remedy is  concurrent only.‘
Art, 138 of the Limitation Act veflers to this very kind of
casc, so that it is clear that in the contemplation of the.
Legislature at that time this class of suits could be maintained!
Therefore, so far as principle is concerned, this suit can ol
maintained, and proceedings uot having been taken undor
5 318, is no answer. In several cases the opposile view
is indieated, bat in no rocent cases has it heen laid down that
the action cannot be mainlained,

-In the case of Serw Mohun DBunie v. Bhoagoban Din
Pandey (1), McDonmrt and  Torrewuas, JJ.,  decided
that such o suit could be maintained. And in a case which has
not-been reported, but which hasbeon reforred to in a subsequent
decision by TorreNuaM and AoNew, JJ.—Tswar Pershad Gurgo
v. Jui Narain Giri (2)—-WinsoN and Brveruwy, JJ., who de-
cided that case, distinetly held that the suit was maintainable, and,
put no limitation to ils being maintainable. In the case be-
forc TorrEnuaM and AGNEW, JJ, they say that thoy agreo
with WiLsoN and Beveriry, JJ,, in their judgment in which
they unreservedly said that the action is maintainable. They
only qualify their opinion by saying that they would have
referred the case Lo the Full Bench, had they not found that
the Chief Justice in a similar judgment, to which he had been
a party, did not intend to say, that the action was not main-

(1) L. L, B., 9 Cule,, 602, {2) L L. R, 12 Cule, 169,
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tainable on any terms whatever, but that it was necessary
that before a suit is brought other rvemedies should be ex-
hausted—>See  Lolit Coomur Bose v. Ishan Chumder Chuwcher-
butty (1). WiLsoN and BEVERLEY, JJ., in thelr judgment, consi-
dered that that casc was mnob in point as the purchaser had not
perfected his title.

In this particular case the same remark applies, bub, speaking
for myself, I should like fo say that in any decision which
limits the jurisdiction of these Courts, unless the juwisdiction
is expressly taken away, I do not agree; and that in my opinion
whether the remedy under s 818 has or has not been
put in force, the plaintiff, who has purchased the property and
has been refused possession of i, has a right fo come to the
Civil Court and obtain possession of that property, We have
examined the cases bearing on this matter, and we find the
balance in favor of that view, Therefore we do not refer this
case to the Full Bench,

So far, therefore, as the acbion for the land is concerned, the
suit can be maintained and this suit must be decreed, there being
no other defence but this technical one.

The result is that the appeal will be dismissed as far as

regards the house, and it will be decreed as far as the land
is coneerned.

Under the circumstances of this case, and in order to save.
the trouble of taxalion, we think that each party should pay.

his own costs of this appeal.
T, A, P Decree varied.
Before Sir W, Comer Potheram, Enight, Chief Justice, and M. Justice
Ghose,

Ix ree Marrsr OF THE FETITION oF TARINI MOHUN MOZUMDAR.
TARINI MOHUN MOZUMDAR v. GUNGA PROSAD CNUCKER-
BUTTY alias TINCOWRIE CHUOKERBUTTY,#

Specifio Religl" Aot, I of 1877, s, 9—Possessory Suit—Consiruettve possession
by receipt of rents,

The mere discontinuance of payment of rent by tenants does not con-
stitute a dispossession within the meaning of s. 9 of the Specific Relief Act,

% Oivil Bule No. 717 of 1887, against the order of Baboo Jogendra’

Nath Mukerjes, Munsiff of Glailandha, dated the 19th of Apil, 1887,
(1) 10 C. L. R,, 258,

G40

1887

KisHony
MouvuN Rox
CHOWDHRY

e
CHUNDER
Naty AL,

1887
June 15,



