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1897 there can be ex parte dccrees against defendants whether or not 
fcliey luive put in appearanocs in the suit, The prohibition of 
iin appeal in the earlier part o f section 119 is limited, to applj 
the decision of their Lordships of tlie Privy Coiiiual, to a case 
in which the defendant liad not put iii any appearance at all, 
III oiir opinion the decision of their Lordships of the Privy 
Council has no bearing on the case before us here.

We ]u)ld til at this was a decree passed ex parte against a 
defendant within the meaning of section 108 of Act No. S lY  
of 1882 for, although the defendant’s pleader was physically 
present in Court, he was not there representing the defendant in 
the suit. We set aside tlie order under appeal, and we remand 
this ease under section 562 of Act No. X IY  of 1882 to the Court 
of the Subordinate Judge to be disposed of on the meriis. We 
make this o v d r r  M'ith coatn to the representjitive oP liaja Shankar 
Bat Dube.

Appeal decreed and cause remanded.

ISOS 
January 4.

Before Sir John JSdfle, Kt., GMef Justice and Mr. JusUoe BurMU.
UDIT NAUAIN SIKGrH and  o th e h s  (D b b bn d an ts) d. SHIB KAI *

Cause o f  action—Suit fo r  damages fo r  removal o f  arop— Defendant entitled 
io^owssioR under decree o f  a competent Court o f  Hevenue—Plaintiff 
in actual possession under an illegal decree o f  a Civil Court—Trespass. 
A. held a decree of a competenfi Court of Revenue for possession of certain land 

a.8 against B., aud oTjtaiaed under that decree formal posaessioa of the laud. B., 
however, was allowed to remain io such necessary posaessioa of the land as was 
requisite to enable him to remove a crop which was on the land. B. removed 
liis crop, and thereafter sued in a Civil Court for a declaration that he was A’s 
tenant of the land in question holding occupancy rights. A. did not defend the 
suit, and the Civil Court passed a declaratory decree in favour of the phiatiff, 
and further proceeded to execute that declaratory decree by putting B, in 
possession. Subsecjuently B. sued A. for damages in respect of the alleged 
removal by A. of a second crop, which he assorted that h u (B.) had sown upon 
the said land.

Meld that B. had no cause of action, and that even if iu fact he had sown 
the crop in respect of which damages were claimed, he did so at his own peril 
and as a trespasser.

* First Appeal No. 50 of 1897, from an order of J. W. Muir, Ksq., District 
Judge of Parrukhabad, dated the 12th May 189".



T h e  facts o f  this ease are snfScientl}’ stated in the jndgment iggg
of the Court. Udii

Mr. ul. E. Ryves, for the appellants.
Mnnshi Gulzari Lai, for the respondent.
E d ge, G. J. and B u k k itt , J. : -This was a suit for damages 

based upon an aliegatioii that the defendants wroDgfiiily out and 
appropriated the plaintiff's crop. The facts of the cascj so far 
as they are material, are as follo’vvs ;—The principal defendant, 
namely, Baja Udit JSTarain Singhj obtained an order or decree 
from a competent Court o f Revenue establishing his title to 
possession of the land and establishing the fa(.!t that the plaintiff 
had got no title, and, the plaintiff being in possession, the Court 
o f Revenue decreed possession to the Raja and gave him formal 
possession. »At that time a crop of the plaintiff^s was growing on 
the land, and the amin, apparently overlooking the fact that 
section 42 of the Rent Act (Act No. X t l  o f  1881) did not apply 
to the case, allowed the plaintiff to continne in such necessary 
possession as would be requisite for gathering and removing the 
crop *. possession of the laud was given to the Raja. The plaintiff 
gathered and removed the crop, and thereafter brought a suit 
in a Civil Court for a declaration that he was a tenant of the 
Raja of the land in question holding occupancy rights. That 
suit did not lie in the Civil Court, which had no jurisdiction to 
entertain it. The suit was one which came under seetioa 95 of 
Act No. X II  of 1881. It was liable to be def^ted also on 
another ground, namely, that, if the plaintiff was entitled, he 
was not in possession and could have sought consequential relief.
For some reason the suit was undefended, probably through an 
oversight, or through indifference as to what the Civil Court 
might do in a suit which was not within its jurisdiction. This 
plaintiff got a decree declaring that he was entitled as an occu­
pancy tenant. The Civil Court, having granted him a declara­
tion of title in a suit in which it had no jurisdiction to interfere, 
next proceeded to execute its declaratory decree by giving this 
plaintiff possession, overlooking the fact that the only execution
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of a declaratory decree is for such costs as may be decreed and 
may not have been paid. This plaintiff alleges that he sowed 
the crop in respect of which this action is brought. I f  he sowed 
the crop, he sowed it as a trespasser. He had got neither title 
nor lawful possession. The first Court dismissed this suit. The 
Court of first appeal set aside the decree of the first Court;, and 
made an order under section 562 of the Code of Civil Procedure. 
From that order this appeal has been brought. The plaintiff 
had no cause of action. I f  in flict the plaintiff did sow the crop 
in question, which is disputed, he did so at his own risk and as 
a trespjisser. We allow this appeal, and, setting aside the order 
of the Court o f first appeal, we dismiss the appeal to th at Court 
and restore the order of the first Court. The appellant here 
will have his costs of this appeal and of the appeal „to the Court 
of first appeal.

Appeal decreed.

Before Mr. Justice Blair and, Mr. Justice Aikman,
THE MUNICIPAL BOARD OF CAWNPORE (Dbpbndants) «. LALLU ahd

ANOTHBB (P liry M fl’Sj,*
Customary right—IBre$0ri^iion—Gt-Tiat dedicated to the •pullic—ItigJd io

occupy speaijic portion o f  ghat not susoepiihle o f  acqui$ition l>y <pres-
oripiion—Gangaputras.
Held that no ezolusxve right of occupation could be acquired by preaoription 

in any Bpecific portion of a bathing gliat the use of which was dedicated to 
the public. Suaain A li v. Mafukman (1) followed. Tyron v. Smith (2) and 
Turner v, Mingwood Mighway Board (3) referred to.

T h e  facts of this case are fully stated in the judgment of the 
Court.

The Government Advocate (Mr. E. Ghamier) and subsequently 
the officiating Government Advocate (Mr. A. E. Myves), for the 
appellants.

Pandit Moii Lai, for the respondents.
* Second Appeal No. 891 of 1895 from a decree of Babu Madho Das, Addi­

tional Subordinate Judge of Cawnpore, dated the 2nd May 1895, reveiBing a 
decree of Batbu Banke Bihari Lai, Munsif of Cawnpore, dated the 27th Sep­
tember 1894.

(1) I. L. R., 6 All., 39. (2) 9 A. and E. 406.
(8) L. R., 9 Bq., 418.


