
Before Sir Jolin Sdge, Sli„ Chief Jusitce and Mr. Justice JBurJciit.
SADIQ HUSAIN (O b jec ioe ) o. LALTA PE AS AD and akotheb (Decebe* Novemler 23.

HOLDEES).* ------------------ -
Sxeowtion o f  decree—Resiiintion o f  lenefit oMained under a decree ioMah 

it reversed on appeal— BestiiuHon souglii hy meant o f execution o f  
appellate decree against a person not a parly to iTis appeal—Civil 
Trocedure Code, section 583.
Seld  that appellants in tlie Privy Council who had, antecedently to filing 

their appeal to Her Majesty in Council, paid to the assignee of the decree 
appealed against, which was for costa only, the amount then payable under 
tbat.deoree, could not, on succeeding in their appeal, obtain restitntion, merely 
by virtue of and in execution of the order of Her Majesty in Council, of the 
amount so paid, from the assignee when that assiĝ nee had been no party to the 
appeal to Her Majesty in Council. Bhagioati Prasad v. Janina. Frasad (1) 
referred to.

On the 21sfc July 18S8 Lalta Prasad and Har Prasad obtained 
a decree for sale on a mortgage from the Court of tlie Subordinate 
Judge of Bareilly against Aziz-ud-dia Ahmad and Hafiz-ud-din 
Ahmad. The defendants appealed, and on the 16th o f March 
1891 the High Court set asida the decree and dismissed the plain­
tiffs’ suit with costs. The defendants assigned their decree for 
costs to one Sadiq Husaiu. On. the 16th July 1891 Sadiq Husain 
applied for execution of the decree assigned to him against the 
plaintiffs  ̂ and on the 23rd July 1891 obtained payment of the 
amount of costs decreed. On the 24th July 1891 the plaintiffs 
applied to the High Court for leave to appeal to Her Majesty in 
Council. Leave was granted; and ultimately, on the 5th of August 
1895, the Pri vy Council dccreed the appeal and restored the decree 
of the Court o f first instance in favour of the plaintiffs. The plain­
tiffs did not make Sadiq Husain a party to their appeal to the 
Privy Council. The decree of the Privy Council was in due 
course transmitted for execution io the Court o f the Subordinate 
Judge of Bareilly, and thereupon, the plaintiffs filed in that Court 
an application for execution against the defendants and Sadiq 
Husain. In that application they prayed, as against the defendants,

* Mrst Appeal No, 15 of 1897 from an order of Eabu Madho Das, Subof̂  ̂
dinate Judge of Bareilly, dated the 12th December 1896.

(1) I. L, 13 AU., 136. ,
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189  ̂ for sale of tlie pi’oparty cliarged iu the decrcc, ancl, as against Sacliq

Sadiq
HLisain, for realization by attaclimeut and sale of his property of 

H u s a ik  the amount of costs realized by him in execution of tlie decree of
L a l t x  the Higli Court of the 16th Maroh lS91j together -with certain

i’BASAD. interest. To this applicaiiou Sadiq Hasaiii filed objoations, which, 
wei’3 disallowed by the Subordinate Judge on tlio 12th of Decern® 
h3r 1896. From the or:ler disallowiag his objectiqas Sadiq 
Husain appealed to the High Court.

Mr. .4. Ii?/VGS and Mai7l\̂ i Ghulam M'ujtaha, for tlie 
appellant.

Mr. D. N. Banerj i, for the respondent.
Edge, 0. J. and Bukkitt, J, :—This appeal arises out o f

an application to the Subordinate Judge of JSareilly made iu
execution of a decree of Her Majesty in Counoil lu.tlie suit 
ju whicli that dscrco was pa.-̂ sod tlic plaintiffs obtained from the 
Subordinate Judge of Bareilly a decree for sale on a mortgage 
■\Yith costs. On appeal this Court Rct aside the decree o f tho 
Subordinate Judge and disniissed llio Buit with co«ts. That 
decree of this Court, whieh was iu favour of the defendants, was 
assigned by the defendants to Sadiq Husain, we proKume for consi­
deration. Qn the ICth of July 1891, Sadiq Husain applied under 
section 232 of the Code of Civdl Pro x'duro for exejuiion of tho 
decree which bad been assigned to hini for Rs. 4,820  ̂ the amount 
o f the costs decreeil by tliis Court in favour of tlie defendants. 
Of that applioation tlio plaintiffs had iioli .'o ; tliey M’ore j)arties
io it. Sadiq Husiiiu obtainod an order, and, iu exoL'ution of the 
decree assigned to him, lie obtained, on t!)e 2:h\i of July 1891, 
payment of iis. 4,S20, On the 21th of July 1^91, the plaiutilfs 
in the suit applied to this Court for Icavo to apperCl to Her 
Majesty in Couuf'il. The app''al_ lay as a matter of right. 
Leave was granted; and finally the appeal caaio l.iefore Her 
Majesty in Council, with, the result that the d;r,.Teo of this Court 
%vas set aside and the do ;ree of the SMbordiii-.it:-! Judge of Bareilly 
%?as restored with costs. That order of Her Majesty in Council 
wag cotamunioatecl to this Court, and ou the application of the



plaintiffs this Court transmitted that order to tlie Subordinate is97
Judge o f  Bareilly for tlie execution o f  the same. After the 
arrival o f  the order o f  Her Majesty in Council in the Court o f  Husi-iif
t5e Sabordin?vte Judge o f  Bareillvj the plaintiffs in the suit Lama

presented an application to the Subordinate Judge asking for an '̂easab.
order o f  restitution iigair-st Sadiq Husain in respect o f  the 
Eg. 4,820-13-0 already mentioned and for Es. 1^390-13-0, interest
oil iljMf amount, making ?i total o f  Es. 6,211-10-0. Sadiq Husain 
Wiis no party to the appeal to Her Majesty in Council.

From what we have said it appears, as was the fact, that the 
plaintiffs hud actually satisfied, by payment to Sadiq Husain, 
the decree for costs before they moved at all in the matter of 
appealing to H er Majesty in Council. They consequently had 
full knowledge that Sadiq Husain was the assignee o f  that decree 
and that he was a person in terested to maintain that decree in its 
integrity so far as costs were concerned. Notwithstanding that 
the plaintiffs knew o f Sadiq Husain^s interest^ they filed their 
appeal to Her Majesty in Council and proceeded with that appeal 
without making Sadiq Husain a party to it. When the appeal 
to Her Majesty in Council came on for hearing, the defendants, 
apparently through an oversight, were not represented^ Sadiq 
Husain of course was not represented  ̂ being no party to the 
appeal, and the appeal to Her Majesty in Oounoil was decreed in 
the absence, not only of the defendants but of the assignee of the 
decree. Sadiq Husain was not even made a party to the appli­
cation to this Court to put the order o f  Her Majesty in Council 
into execution under section 610 of the Code of Civil Procedure.
The decree of Her Majesty in Council was against the respondents 
to the appeal. Sadiq Husain was not a respondent. It was not 
until the order of Her Majesty in Council arrived in the Court 
o f the Subordinate Judge of Bareilly, that the plaintiffs in the 
suit sought for any remedy whatsoever against Sadiq Husain.
What they seek is an order under which Sadiq Husain ŝ goods 
and his lands may be seized and sold, and the proceeds up to 
Rs. 6,211-10-0 be paid over to the plaintiffs. It is contended that

21 ,
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1897 beoanse the order of Her Majesty in Gonnoil ordered this Court 
------ -—“  to ijdvorn itself uofiordino’ to th.'xt ordei', this Court and the CourtSABKi . » • o  ̂ ^
Httsain of the Subordinate Judge of Bareilly are bound to make Sadiq
Lama Hasain by the process of the Court  ̂ i. e., by execution had against
Pbasad. }jjg goods or lauds, pay to the plaintiifs the amount they claim.

It is admitted that section 683 of the Code of Civil Procedure 
does not apply to this case. It is obvious that that section does not 
apply. The decree under which the plaintiifs are seeking a 
benefit is ah order of Her Majesty in Council, and not a decree 
passed under Chapter X L I  of the Code of Civil Procedure.
Further, section 683 only applies to parties to the proceediugs 
in the suit and in the appeal, and does not apply to assignees of 
interests of the parties to the suit when those assignees have not 
been made parties to tlie suit or the appeal. Mr. Dwarka Nath 
Bconsrji is unable to point out to us any section in the Code of 
Civil Procedure under which we could make an order which 
would justify the officer of the Court in seizing and selling in 
execution of the order of Her Majesty in Council, the goods or 
lands of a person who was no party to the appeal to Her Majesty 
in Council and who is not even either named or referred to in 
the order of Her Majesty in Counoil. Mr. Dwarha Nath 
Banerji’s argument went as far as this, that this Court had not 
even discretion in tlie matter, that we were merely exercising 
ministerial functions, and that under the order of Her Majesty 
in. Couuci] we were bound to restore to the successful appellants the 
moneys they had paid to the assignee of the decree of this Court. 
Accordiug to that contention it would be immaterial wliethex 
Sadiq Husain could prove any matter of estoppel between him and 
these plaintiffs, as, for instance, that he had purcliased the decree 
of this Court on the representation of tlie plaintiffs that they 
would not appeal. A somewhat similar case was before this 
Court last year, viz., Bhagwati Prasad v. Jamna Prasad (11. 
We have been referred to Rodger v. The Gomptoir d’ Esoom'pte 
de Paris (2) and to Syud Bazayet Hossein v. Dooli Chand i3).

(1) I. L. B,, 19 All., 136. (2) L. E,, 3 P. C. A., 465.
(3) L.E., ijL A.,41L

143 THE INDIAN LAW REPORTS. [vOL. XX.



VOL. X X .] ALLAHABAD SERIES. 148

In our opinion neither of these cases has any bearing on 
the one before iis. I f  the plaintiffs had desired to obtain 
a remedy against Sadiq Husain tlirough the medium of an order 
of Her Majesty in Councilj tliej had ample notice of the assign­
ment to him—they had actiiailj paid him—and they could 
have made him a party to their appealj but for reasons best 
known to themselves they did not do so* The phxintiffs are not 
asking to follow immovable property decreed to them in the 
appsijil by order o f Her Majesty in Council. They are asking 
to turn this decree against the defendants into a decree against 
Sadiq Husain, who was no party to the proceedings, and to put 
it into execution against his goods and liis lands as if  it had been 
a decree for money passed against him. In our opinion we. have 
no jurisdiction to make any order for the execution of this order 
of Her Majesty in Council against Sadiq Husain. Equally in 
onr opinion the Subordinate Judge had no Jurisdietion to make 
the order which he made and which is now under appeal.

We allow this appeal and dismiss the application to the 
Subordinate Judge against Sadiq Husaiu with costs in both 
Courts.

Appeal decreed.
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APPELLATE CRIMINAL. 1897 
November 23.

Sefore Sir John JSdge, Rt., Chief Jusiice and M r.Jm iioe SurMti.
■ QUEEN-EMPHESS c.TULSHA.*

Aci No. X L V  o f  JSOO {Indian JPenal Code), section 307—Attempi to 
•murder—Intention—Knowledge o f  prQlable conse(iuence o f  act—Fre- 
mmption.
Where m woman of twenty years of age was found to liave administered 

datura to tliree toembevs o£ her family, it was held that she innsfe bo presumed 
to have known that the :ulministrufciou of datursi was likely to wmsc death, 
although she might not have administered it with that intention.

The facts o f this ease sufficiently appear from the judgment 
o f the Court.

Criminal Appeal No. 1153 of 1S97.


