
Before. Mr. Justioc. Knoio and Mr, Justiue H anerji,
Hovmiher IVi. SHIT.TA ATJ K H AK  (JtrD&MENT-nEBTOB) v, EAM K U AR (D eoeee -

----- - holder).''̂
Cii'il Procpdura Coihu sri-fiitu /.o IJer MoJe.s/.j/ in Council —

Suhskiniial qnen/ion, o f  law—> îiceesxion. verfificate not jirodnced a! 
the jjroper lim e-A ft No. VTT o f  ISSft {Sii.noe.'ision OerHficate Act'), 
saotion 4-
The repi'oseutativc of a decreti-liolder applied ;Coi‘ execution of the decree 

without producing liQi’m*o the C'ourt a oovtiflcnte ol succession as required by 
Act Ko. VII of IS80, scxition The CoiU't to whiiili tho application was made 
granted execution. I'hw judgmeut-dohtoi- appoah.'d to fclie High Court, hy wlwch 
the order of tlie lower Court was sustained upon production before it (the 
High Oourt) of the noccssary certificato of: succession. Me.id that au objection 
that tho said applination for execution was improperly granted by reason of 
the non-production of tho sucoossiou certifioate before the lower Court did 
not raise a ‘̂ ‘ substaatial question of law’ 'within the meaning’ of sectiou 
396 of the Code of (jivil rrocedure, so as to warrant the High Court In 
granting leave to appeal to Her Majesty in Council.

T h is  was an a])plicatio.n for leave to a])poal to Her Maj(3sty in  
Council from a decreo of tho High Ooiirt passed in an appeal 
under section 10 of tho Letters Patent from the jiidgmeiit o f a. 
single Judge of the Court. The opposite party obtained a doorocf 
against the applif.'ant on tho 28tli of June 1878 lor Ils. 10,477, 
Application was made to the Rnbordinate Judge of Moradabad for 
exe(3ution of that dein'oc on the 4th of August 1890  ̂ which appli­
cation was allowed. Against the order allowing that application
all appeal was prest'iitcd to the High Court. The appeal was
dismissed by a single Judge on the 6th of January 1896, and 
ii, further appeal under section 10 of the Letters Patent was 
dismissed by a Division Bcnch of the Court on the 21st of 
Jantiary 1897.

The. grounds of appeal as set forth in tlie application under 
section 598 of the Code of Civil Procedure were; as follows:-—

(1) Because the respondent’s application, for execution of 
decree was not ontortainable, inasmucli as it was not
accompanied by a succession certificate as required by
section 4 of Act Ko. V II  of 1887 (Succ*essio'n Oertiflcate 
Act).
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(2) Because all the proceedings relating .to the eseoiition of 1397

decreo ara manifestly opposer] to the expres.s
pro visions of section 4, clause 6 , o f  Act No. "VII of K h a it

1889. They are duII and void. B a m K-d a r .

(8) Beeause such an appiieatio)) as filed by the respondent 
is of 110 effect and cannot be considered by the Court.

(4) Because the decree sought to be exeiniterl is theri-fore 
barred by limitation.

Babii Jogind^ ô Nath GIioMdhvi for the applicant.
K n o x  aud B anesJi) JJ.-—This is an application for leave 

to appeal to Her Majesty in Gouuoil. The subject-matter o f 
tho appeal is valued ubove ten thousand rupees, but, cas the 
decree appealed from affirmed the decision o f  the Court imme­
diately beloW; Ave have to see before granting the certificate 
thnt the appeal, if admitted, would involve some substantial 
question of law. The grounds set out in the application 
do undoubtedly involve questions o f law, bat in our opinion 
the questions raised are not substantial questions o f  law.
The question briefly put is whether tliis Court was right 
in affirming a decision of the Court below which granted execu­
tion without the production o f  a succession certificate, upon its 
being shown to this Court that such succession certificate had 
been obtained by the deoree-holder before the order appealed 
from had been passed, and upon the certificate being produced 
in this Court before the appeal was determined. The objectioD 
o f  non-production o f  the certificate, though raised in the Court 
below, was not pressed before that Court, and the reason to 
our mind is obvious: the judgment-debtor knew of the existence 
of the geriificate and saw no advantage in sustaining an objection 
which would at once be removed .and would" only lead to 
unnecessary delay. In his appeal to this Court again the judg­
ment-debtor, the present applicant, did not raise the objection, 
and no doubt for the same reason. Whatever irregularity there 
was in the Court below was not an irregularity affecting the 
merits or jurisdiction of the Court to entertain the application
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1897 for execution. It was oiired by the production in the Cotirt; o f
—• the certificate which had already been obttiiued. No objection 

bUVSk Aw ■, r-i -8 1 , ,
Khak could have been taken i f  this Court in dealing with the appeal 

BamKwe, set aside the order appealed from and directed the Court 
below to cause the production of the succession certificate and 
proceed to execution after the said production. Such a course 
w u M  have been harassing, and needlessly harassing, both to the 
judgment“debtor and the judgment-creditor, and ^oiild have 
been a pure sacrifice to the observance o f technicalities in pro™ 
ceedings. We hold that no substantial question o f  law i.s 
inyolved. We dismiss the application with costs.

Applieation dismissed.
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Voomief 15. Before Mr. Justice Bamrji and Mr, Justice Aiktnan.

GOSWAMI RANCHOR LAL.H (Pi,aini'Im ) «. SRI GIBDHAlUJi* 
(Dbmndaot.)=̂

Act No. X V  of 1877 (Indian Limitation dot) SoJi. II. Art. 4l7—Limita­
tion—Criminal Procedure Code section 14G—Suit for pouemion of 
property attached hy a Magistrate under section 146,
Article 47 of the second sohedula to Act No. XV of 1877 does not apply 

to a suit brought by one o f the two claimants against the other to recover 
possession of property which has been attached hy a Magistrate under the 
proviaioDB of section 146 of the Code of Criminal Procedure. CTiuj Mull v. 
KJiyfatee (1), and AMlandammal v. Periasami Pillai (2) referred to.

To auch a suit as above Government is not a necessary party.
The facts of this sufficiently appear from judgement of the 

Court.
Mr. D. N. Banerji, Babii Jogmdro Nath Ghaudri, Pandit 

Sundar Lai and Babu 8atya Ghandra Mukerji, for the 
appellant.

Messrs. T, Gonlan and B. E. O’Gonor, for the respondenj;. 
B a n e r ji and - A ik m a n , JJ.—The suit out of which this 

appeal has arisen was brought by the appellant to recover

* Second Appeal No. 828 of 1896 from a decree of H. G. Pearse Bsqr., 
District Judge of Agra, dated the 32nd June 1895, reversing a decree of Babu 
Durjan Lai, Muneif of Muttra, dated the 25th February 1895.

(1) N.-W, P., H. C. Sep., 1868, p. 06. (2) 1. L, R., 1 Mad., 309.


