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1897 the present application. The sections njwn "which the learned 
Judge purported to act contain no words depriving him of juris­
diction. We-set aside the order of the Judge and return the appli­
cation to be readmitted upon his file and dealt with according to, 
law. The costs will be charged to the estate.

FULL BENCH.
before Sir John'Edge, Ki., Chief Justice, Mr. Jasiice JBlair, Mr, JusHcb 

Banerji, Mr, Justioe Surkitt and Mr, Jmtioe Aihman. • - 
SRI GO PAL (P ia io tim ) V. PIRTHI SINGH and othbbs (Demndanm).* 
Civil Proeedure Code, section 13, JBxflanation I I —Met judioaia—Matter 

tohieh might and ought to have ieen made ground o f  defence in a former 
gmi-~-Morigage—Prior and suhsequent mortgagees.
Meld that the holder of three prior mortgagos over the same property, 

who, in answer to suits brought by the holders of other mortgages over that 
property of dates subsequent to his, had pleaded his rights under oa*e only of 
the mortgages held by him, was barred by reason o£ Explanation II to section 
13 of the Code of Civil Procedure from afterwards bringing a snit for sale 
upon one of the remaining mortgages, which ho might and ought to hare 
pleaded as an answer ̂ ro tanio to the suits of the other mortgagees. Mahabir 
Fratad Singh v. Macnaghten (1), Kameswar Panhad v, Maj Kumari 
Muttan Knar (2), Kailaah Mondwl v. Baroda Smdari Basi (3), Sheoiagaf 
Singh V, Siia JS,am Singh (4), and Mata D i»  Kasodhan v. Kasim Snaain (5), 
referred to.

T h e  facts of this case are fully stated in the judgment of 
the Court,

Munshi Mam Prasad and Babu Jogindro Nath Ghaudhri, 
for the appellant.

Messrs. Ahdul Mfijid and Ahdul Raoof, for the respondents. 
The judgment of the Court [E d g e ,  C. J., B la ie , B a k e r ji, 

BrBKiTT and A ikm an^ J*] was delivered by E d g e ,
This is a suit for sale under section 88 of the Transfer of 

Property Act, 1882. The plaintiff is the representative of
® Second Appeal Ko. 1028 of 1894, from a decree of L. G. Evans, Eaqp.. 

D lstna Judge of Aligarh, dated the 12th June 1894, confirming a decree of 
Babu Ganga Saran, Subordinate Judge of Aligarh, dated the 12th August 1898. 

( I )  L. R., 161. A., 107 j s. 0 ., I. L. H,, (S) I, L. E., 24 Calc., 711.
/ «  T }  W  I.L.B..24Calc.,6l6.p )  I. B,, MO 79. (g ) 1. i s  AI4 438.



OlJe Isllur Das cleceaBed. Ishur Das obtained tliree mortgages isg? 
over the property in queBtiou, Thfi first was rrificle on the 21st gwat.
of Jiilv 1871, tho pnnoiid on the 7th of Fehrnfirv 1874, and the v,* ** PUSrTSIthird oil iho I6(h of July 1S74. TJio preseiit suit is brought 
on the'mortgage of the 7rh of Fehrnarv liS74. The mortgagors 
had also executed the following’ mortgages of this proport}’ , viz. 
a mortgage to Murli Singh ;ind Sarnam Singh nifido on the 30th 
of Augurst 1872, and morigage to Bhagwaii Dus on the ISth 
of August lS7f). On tlie 11th of July L':iS3 X<hur Das bnnig’ht 
rt suit for sale on his mortgage of the *21st of July 1871, and 
on tlie 3rd oi‘ September 1SS3 he obtained a decree for sale.
To that suit ihe otlier mortgagees were not parties. Under the 
decree in that snit 11 biswas were sokl and were purchased hr 
Ishur Das. Miirli aii<l Sarnam brought a suit for sale on the 
15th of'August 1883 on their mortgage of fho 30th of August 
lS72j and got a decree on the 13th of December 1883. The 
other mortgagees were not made parties to that suit, lu cxeen- 
tion of that decree 1̂  biswas were sold, and were purehased by 
Mnrli and Sarnaui. Oa the 27tli of July 1888, Ishur Das 
being dead, liis representatiyes brought a suit lor sale on Ishur 
Das’ mortgage of the 16th of July 1874. They obtained a, 
decree for sale on tlie 26th of September 1888. The other niort- 
gagees were not made parties to tliat suit, hi execution o f  that 
decree 1 biswji 7| biswansis were sold and v̂ere purchased by 
Bechai Lalj one of the defendants to this suit. On the 18th of 
August 1888 Sri Ram  ̂ the tlien re])reseatative of Bhagwan 
Das, the holder of the fifth mortgage, brought a suit for sale on 
Bhagwan Das’ mortgage of the IStli o f August 1876, and made 
the reprei êntatives of Ishur Das parties to that suit. The representa­
tives of Islmr Das pleaded their rights under the mortgage in favour 
of Ishur Das o f the 21st of July 1871  ̂ but made no mention 
of the mortgage of the 7th of February 1874, nor did they 
raise any question as to their rights under that mortgage. In 
that suit Sri Ram, on the 19th of December 1889, obtained a 
4ecree for sale, snbjeofe to hia redeem.iug Ishur mortgage of
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1897 tlie 21st of July 1871. Sri Ram is dead and Miisammat Jaiiki  ̂ his 
reijresentative  ̂ is one of the defendants to tliis suit. Mnrl! Siugh 
and Sum am Singh are also defendants. The other defendantR 
not already mentioned are the representatives of tlie mortgagors. 
On the 24th of September' 1888 Miirli and Sarnam brought a 
suit for redemption, under section 92 o f tlie Transfer o f Property 
Act, 1882;, against Ishnr Das' representatives in respect of tili<.'

biswas wliicli the}' had purchased in oxeciitio]! of tJie decree 
of the loth of De;.ember 1883. ()n the 25th of July lSS9
Murli and Sarnam got a deureo for redeov])tion on ])ayment of 
the proportionate amount due to Iphur Das’ representatives in 
respect of the sale of the 1̂  biswan under the mortgage of the 
21st o f July 1871. In that suit the representatives o f Isliur 
I)as did not plead tJieir rights under the mortgage of 4he 7th 
of February 1874.

The first Court dismissed this suit. The plaintiff appealed, 
and the Court o f first appeal dismissed the a}.)]joal, holding that 
the suit was barred by the operation of section 43 of th(3 Code 
of Civil Procedure and also by the operation of section 13 of 
that Code. From that decree this appeal has been brought.

The contention as to the ap])lication of seclion 43 of the 
( •odft of Civil Procedure is that Ishnr Das when ho brought 
his suit on the 11th of July 1883, on the mortgage of the 21st of 
July 1871, should have also claimed to soil the mortgaged pro­
perty under the mortgages of the 7th o f February 1874 and the 
l6th of July 1874. We do not think it nccessary to express an)' 
opinion upon that question furilier than this, that we are not 
prepared to endorse the decision of the Court of first apj)eai 
so far as it applied section 43 to this case. ’ '

The real point upon which, in our opinion, this case turns is 
whether or not section 13 of the Code of Civil Procedure 
applies. It is quite certain that in order to make section 13 
applicable it is not necessary that, the matter o f the subsequent, 
suit should have been heard or have been finally decided by a 
competent Court in the formei* suit̂  whcin the ase is one to
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ExplaDation II  applies. Indeed Explanation II  to seetion 
3-j o f  the Code would be meaningless if  ii wore Jiecessarv in a 
ofise whicili was covered by it that the inEitter should havcj been

S r i  G-o p a i ,

• • •»heard and finally decided in the previous suit. Tlieii* Lordships o f Sra&H* 
tlio Pvivy Council in MalmhiT Parshad v. Moc'tm.glden (1)
;tpi)licd neotion 13 of the Code of Oi\'il Proocdnre w!iere the mutter 
raised in the .Tticoiid suit Iiad not been directly or indirectly raiî ed; 
heard or decided in the previous suit. In that ciine they held 
tiiut the matter of the second suit \v:i3 matter which ought to 
li:ive been made ground of defence in the former suit between 
tlu; ."iunie parties, and thrit tlie Mpijcllauts before tiiem, wiio were 
defendants in the former suit, were barred from insisting on it 

exG<̂ ptione rel jibcUcaluŷ  In ■ Kameswar Parshad v, Raj 
Kuma/ri RvMan Koer (2) their Lordships took tlie same 
view of flection 13 and of the effect of Explanation II  to that 
,“Section. In referring to the matter to which it was sought to 
apply the doctrine of res jihdicata, their Lordships sav 
(at page 85):— That it might liave been made a ground of attack 
Is clear. That it ought lo have been, appears to their Lordships 
to depend upon the pardcuhir facts of each case. Where mattcrfe 
are so dissimilar that their union might lead to confusiouj the 
construction of the word ' ought ■ would be<3ome important; in 
this case the matters were the same. It watj only an ulteruative 
w a y  of seeking to impose a liability upon Run Baliadur  ̂ and it 
aj>peai'd to their Lordships that the matter ought to have been 
made a ground of attack in the former siiit̂  and therefore that 
it should be deemed to be a matter directly and substantially 
in issue in the former buit and is '/¥6‘ judicata”

Thaij, decision also shows that it is not uecossoi’y for the 
application of section when Explanation IX applieŝ  that 
the matter hi question should have been heard and finally 
decided in the previous suit. The decisions to which we iiaye 
referred appear to us to be inconsistent with the decision in 
Kailash Mondul w Baroda ^undaH Dasi (S). We do not

(1) L . E . 16 I. A , 107; s. c., I, L . IL (2) I. L . B., 20 Calc., 79,
16 Calc., 683. (S) I, L. R., 84 Oale., 711,
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couyidor 'thtit their Lordships intended to dejjart in Sheosagar 
Singh V. Bitaram Singh (2) ironi the interpretation of .section 
13 of the Code of Civil Procedure which they had adopted in 
the two oiises before their Lordslrips to wliich we hiive referred. 
In tlie hist mentioned case In I. L. I ’ ., 24 Caic.̂  610, thoii- 
Lordships Lad not to (consider the effVct of ExpLuuition IL

As we have said;, Sri Ram on I he ISili of Angnst lu'onght 
rt suit for sale on Bhngwan Das’ mortgage of the 18th of Augn.st 
1876. That morfgage was the lâ t mortgage of the scries, ^llftiie 
otlier .mortgages had priority : consGquentiy the hohlers of the 
prior mortgages were entided to plead their mortgages as a bar 
ton decree for sale without prior redemption of their mortgages. 
Is’ow the representatives of Ishnr Das pleaded one only o f their 
mortgages; vis. tlmt of the 21st of July l(S7l. They might 
have pleaded the morlgage now in snit, vi,s. that of the 7th 
of February 1874. I f  tliey had pleaded that mortgage, k̂ ri 
Earn eould oidy have obtained a deeree for sale subject;, before 
the decree became operative to effect a sale, lo his redeeming .not 
only the mortgage of the 21st of July 1871, but that of the 7th of 
February 1874. It was held by this Court in Full Eeneli in 
Maki Din Kasodhan v. Kazim Uusa/m (3) t hat a decree for sale 
under the Transfer of Property Act- is a decree for sale of the 
mortgaged property  ̂ and that a deeree for sale under that .Act 
cannot be made ;tbr sale of pro[)erty subject to a mortgage.’  ̂
Before the passing of the Transfer of Property Act decreew for 
sale were made of all sorts of interests in properties mortgaged  ̂
Properties were sold subject to one, two, thrcOj four and six; 
mortgages. Porsous interested -were not made parti(!S to the 
suitB; and endless litigation was the result. One reason for tlie 
passing of the ' r̂ransfer of Properly Â -t was to strike at the 
sliameful abuses which had arisen by reason of (he pvocediiro 
allowed l)y some of the Courts in tlie enforcement of niortgagos, 
procedure which often only benefited ihe legal profession—no 
doubt a very deserving body of men—-and ended iu the ruiiji 

(1) I, L. K., ax OIG. (2) I. L. B., U) All., -Wii.
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of the imfortimate mortgagor, if not of ouc or more of 
the moi’tg;)gees. In order to strike ;i-t sy.sit'in section 'Sa 
,of the Transfer of Propertv Act was iiitroilaced to bring all 
persons interested before the Oourl in. one f?nit, so that their 
.rights might be deali; with and disposed of. The eaiisos which 
led to the passing of that scjtici and of other seotiuiss of the; 
Transfer of Property Act are fully exphuned in MaA(o Din, 
Kasodhan v. Kazim Husain (1), Janhi Prasad v. Kkhen  
J)at’(2), And Bhaiuahi Fmsrjjl v. KaUib (3). In our opinion 
not onl}’ rnigiit tlie ropresenttitives of Tsltnr Das have pleaded 
their mortgage of ihe 7th of February 1874, but they oughi: 
lo havi! done soj and if tUey had done sô  no decree for sale 
could have been made without these rights being protected by 
the decree. They not havdng done what they might and ought 
io have done as au answer pro tconto to the suit of Sri Eani, wo 
are of opiuion that section 13 of the Code of Civil Procjdure 
applies and that the ]>resent suit for sale is barred. A de.-ree for 
sale as against Murli and Sarnam would be uselessj for the pro­
perty could not legally be sold so long as there was no right to s.dl 
as against Mnsanimat Janki, the represeniative of Bhagwaii Das.

For the abova reasons we dismiss this appeal with costs.
AiJpQal dismissed.

APPELLA.TE CIVIL,
JBefore Mr. Jnsfice A i ’kuian,

1»0KHPAL SIN'cIH (:D,EifE,XDA]!TT) «. BISHAN SIKtlH (PiAiNTn-’p).*
A d  ^ 0. X V  o f i s n  ('LHl'irm IJmitcdion AolJ Sc-k. ii, Ar/s, 114,14S--iw n'- 

tation—IIoHgaije — 8kU hy a riwrigagor f o r  remvei'i! o f  fossession from  
a moi'fffai'/ee JtoTjUnt/over fffler en'pirt! o f  the fornh o f  a. %isnfnictum*g

When a mortgagee in possession under a usufructuary iiioriigage, holds ovor
after the time liiiuted in the mortgage deed for surrender of the pvoperfcyj his

® Second Appeal iiSio. 892 of 1896 from a decree of Lala Piari Lai, Offloiating 
District Judge of Mainpuri, dated the 23rd July ISOti, confirming a decree of 
Maiilvi Mnharuinad Mazhar Hnsaiii Jvliau, Stihordinafce Jndg'e of Mainxmri> datcnl 
the 13th June 1895.

(I) L L. Il„ 13 All., d32. (2) L L. R„ 16 AIL,476\
(S) I. L. R., 17 All, 537, afc p. m .
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