1897

Bris Larn
0.
Taxr
SEORETARY
oy Srars.
¥OR INDIA
IR COUNOIL.

1897
November 10.

S

110 THE IFDIAN LAW REPORTS, [voL. xx,

the present application. The sections upon which the le:.n'n.ed
Judge purported to act containno words depriving him of juris-
diction. We-set aside the order of the Judge and return the appli-
cation to be readmitted upon his file and dealt with according to.
law. The costs will be charged to the estate.

FULL BENCH.

Before Sir John Bdge, Kt., Chief Justics, Mr. Justice Blair, Mr, Justice
Banerji, Mr. Justice Burkitt and Mr. Justice dikman.
SRI GOPAL (Prarnairr) o. PIRTHI SINGH Axp OTHERS (DEPENDANTE).*
Civil Procedure Code, section 18, Euplanation II—Res judicata— Matter
which might and ought 2o have been made ground of defence in o former
suit~Mortgage—Prior and subsequent morigagees.

Held that the holder of three prior mortgages over the same property,
whe, in answer to suits brought by the holders of other mortgages over that
property of dates subsequent to his, had pleadad his rights under one only of
the mortgages held by him, was barred by resson of Explanation II to section
13 of the Code of Civil Procedure from afterwards bringing a suit for sale
upon one of the remaining mortgages, which he might and ought to have
plended a8 an answer pro fento to the suits of the other mortgagees, Marabir .
Prasad Singh v. Macnaghten (1), Eameswar Parshad v. Raj Kumari
Rutten Kuar (2), Kailash Mondul v. Baroda Sundari Dasi (8), Sheosagar
Singh v. Bite Ram Singk (4), and Maia Din Kasodhan v. Kazim Husain (B),
referred to,

TaE facts of this case are fully stated in the judgment of
the Court,

Munshi Ram Prasod and Babu Jogindro Nath Choudhs,
for the appellant.

Messts, Abdul Majid and Abdul Raoof, for the respondents.

The judgment of the Court [Epex, C. J., BLAaIR, BANERJL,
Burgirr and AIxman, J.J.] was delivered by Epcr, C. J, :—

This is a suit for sale under section 88 of the Tiansfer of
Property Act, 1882. The plaintiff is the representative of

# Bacond Appeal No. 1028 of 1894, from a dacres of L. . Evans, Eaqr,,
District Judge of Aligarh, dated the 12th Juna 1894, confirming a decree of
Babu Ganga Baran, Subordinate Judge of Aligarh, dated the 12th August 1898,

(1) L. R, 161 A, 107; 8,0, LI. R, (83 I, L. B., 24 Cale,, 711.

16 Cale., 682. (4) L L. R., 24 Calc,, 616.
(9 1. L. R., 20 Calc,, 79. (6) L L. Bn, 18 AL, 433,
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one Ishur Das deceased. Ishur Das obiained three mortgages
over the property in question. The first was made on the 21st
of July 1871, the esecand on the Tth of February 1874, and the
third on the 16th of July 1874. The present suit is brought
on the mortgage of the Tih of Febrnary 1874, The morigagors
liad also executed the following mortgages of this property, iz,
o morteage to Murli Singh and Sarnam Singh made on the 30th
of August 1872, and o morigage to Bhagwan Das on the 15th

of August 1876, On the 11th of July 1883 Ishur Das brought

a sult for sale on his murtgage of the 21st of July 1871, and
on the 3rd of September 1883 he obtained a derres for sale.
To thai suit ihe other mortgagees were not parties. Under the
decree iu that suit 11 biswas were sold and were purchased by
[ehur Das.  Murli and Sarnam brought o suit for sale on the
15th of "August 1883 on their mortgage of the 80th of August
1872, and got a decree on the 13th of December 1883. The
other mortgagees were not made parties to that suit, In execu-
tion of that decvee 14 biswas were =old, and were purchased by
Murli and Sarnam. Oa the 27th of July 1888, Ishur Das
heing dead, his representatives brought a suit for sale on Ishur
Da¢’ mortgage of the 16th of July 1874. They obtained »
decree for sale on the 26th of September 1888. The other mort-
gagecs were not made parties to that suit. In execution of that
decree 1 biswa 74 biswansis were sold and werc purchased by

Bechai Lal, one of the defendants to this suit, On the 18th of

August 1888 Sri Ram, the then representative of Bhagwan
Das, the holder of the fifth mortgage, brought a suit for sale on
Bhagwan Das’ mortgage of the 18th of August 1876, and made
the representatives of Tshur Das parties to thatsuit. The representa-
tives of Ishur Das pleaded their rights under the mortgagein favour
of Ishur Das of the 2Ist of July 1871, but made no mention
of the mortgage of the 7th of February 1874, nor did they
raige any question as fo their rights under that morigage. In
that suit Sri Ram, on the 19th of December 1889, obtained a
decree for sale, subject to his redeeming Ishur Das’ mortgage of
16
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the 21st of July 1871, Sri Ram is deac and Musammat Janki, his
representative, is one of the defendants to this suit.  Muxli Singh
and Sarnam Singh are also defendants. The other defendants
not already mentioned arve the representatives of the mortgagors,
On the 24th of September 1888 Murli and Sarnam brought a
suit for redeniption under section 92 of the Transfer of Property
Act, 1882, against Ishur Das’ vepresentatives in respect of the
1} biswas whicl they had purchased in exceution of the decvee
of the 13th of December 1883. On the 25th of July 1389
Murli and Sarnam got a devree for redemption on payment of
the proportionate amount duc to Ishur Das’ representafives in
respect of the sale of the 14 biswas under the mortgage of the
21st of July 1871. In that suit the representatives of Ishur
Das did not plead their rights under the mortgage of 4he Tth
of February 1874.

The first Court dismissed this suit. The plaintiff appealed,
and the Court of first appeal dismissed the appeal, holding that
the suit was barred by the operation of section 43 of the Code
of Civil Procedure and also by the operation of section 13 of
that Code, From that decree this appeal has been brought.

The contention as to the application of seclion 43 of the
Code of Civil Procedure is that Ishur Das when he brought.
his suit on the 11th of July 1853, on the mortgage of the 21st of
July 1871, should have also claimed to sell the mortgaged pro-

perty under the mortgages of the 7th of Webruary 1874 and the

16th of July 1874. We do not think it nccessary to express uny
opinion apon that question further than this, that we are not
prepared to endorse the decision of the Court of first appeal
so far as it applied section 43 to this case. " =

The real point npon which, in our opinion, this cuse turns is
whether or not section 13 of the Code of Civil Procedure
applies. It is quite certain that in order to make section 13
applicable it is not necessary that.the matter of the subsequent
suit should have been heard or have been finally decided by a
competent Court in the former snit, when the case is one to
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which Explanation IT applics. Indeed Explanation 1T to section
13 of the Code would be meaningless if it were necessary in a
case which was covered by it that the mutter should have been
" heard and finally decided in the previous suit,  Their Lowdships of
the Privy Council in Mahabir Parshad v. Meenaglten (1)
applied section 13 of the Code of Civil Prosedure where the matter
raised o the sevond suit had not bern divectly or indivectly raised,
heard or decided in the previous suit. In that case they held
that the matter of the sccond suil wa: matter which ought to
have been made gronnd of defence in the former suit Letween
the same partics, and that the appellants before them, who weve
defendants in the former suit, were burred from insisting on it
“emeeplione veh judicetd”. In - Kameswar Povshod v, Raj
Kwmari Buttan Koer (2) their Lordships took the same
view of section 18 and of the effect of Explanation II to that
section.  In referrving to the matter to which it was sought to
apply the doetrine of  res judicate, their TLordships say
(at pag@:ﬁﬁ):-——"‘ That it might liave been made a ground of attack
iz clear. That it ought to have been, appears to their Lordships
to ddpend upon the particular facts of each ease. Where matters
are 20 dissimilar that their union might lead to confusion, the
¢onstruction of the word fought’ would become important; in
this case the matters were the same. It was only an alternative
way of seeking to impoze a liability upon Run Baladur, and it
appears to their Lordships that the matter ought to have been
made g ground of atfack in the former suit, and therefore that
it should be deemed fo be a matter divectly and substantially
in issue in the former suit and is res judicata.”

That, decision also shows that it is not neecssary for the
application of section 15, when Explanation II applies, that
the matter in question should have been heard and finally
decided in the previous suit. The decisions to which we have
veferred appear to us to be inconsistent with the decision in
Kailash Mondul v, Baroda Sundari Dasi (3). We do not

(1) L.R.16T. A, 107; 8. 0, L T B (2) I, L. R,, 20 Cale., 79.
15 Cale., 682, - (3} L. L. B, 24 Calc,, 711,
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consider ‘that their Lordships intended to depart in Sheosagar
Singh v. Sitaram Singh (2) from the inlerpretation of section
13 of the Code of Civil Procedure which they had adopted in
the two cases before their Lordships to which we have veferred.
Tn the last mentioned case in I. L. R., 24 Cale, 616, their
Lordships had not to consider the effeet of Xxplanation I1.

Az we have said, Sri Ram oun the 1Sth of August hrought
a suit for sale on Bhagwan Das’ mortgage of the 18th of August
1876.  That mortgage was the last mortgage of the sevies,  All'the
other mortgages had priovily : consequently the holders of the
prior morigages were entilled {o plead their morigages as a bar
to u deevee for sale without prior redemption of their mortgages.
Now the representatives of Ishur Das pleaded one ouly of their
mortgages, vis. that of the 21st of July I8TL.  They might
have pleaded the ‘morlgage now in  suif, wiz. that of the Tth
of February 1874, If they bad pleaded  that morigage, Sri
Ram could only bave obtained o decree for sale subject, before
the decree hecame operative to effect a sale, {0 his redeeming noi
only the mortgage of the 21st of July 1871, but that of the Tth of
Felbruary 1874, Tt was leld by this Court in I'ull Beneh in
Mata Din Kasodhan v. Kazim Husain (3) that o deerce for sale
under the Transter of Property Acl is a decree for sale of the
morigaged property, and that a deeree for sule under that At
cannot be made for sale of property ¢ subject to a mortgage.”
Before the passing of the Transfer of Property Aot decvees for
sale were made of all sortg of interests in properties mortpaged.
Properties weve sold subject to oue, two, three, four and six
mortgages, DPersons intercsted were not made pavtics fo the
zaits, and endless litigation was the result. Ome reasol for the
passing of the Transfer of Froperty Act was to strike ab ihe
shamefnl abuses which had arisen by reason ol the procedure
allowed by some of the Courts in the enfurcement of mortgages,
procedure which often only benefited the logal profissinn—ma
doubt & very descrving body of men—and ended in the roig

(1) 1. T By 26 Uale,, 616, (2) T By L3 AL, 402,
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of the unfortunate mortgagor, if not of ane or morve of

the mortgagees, In order to strike at that sysicm section S5
ot the Transfer of Property .\ct was introduced to hring all
persong interested before the Court in onn suif, =0 that their
rights might be dealt with and dispased of. The causes whish
led to the passing of that scotion and of other sestions of the
Transfer of Property Aot are fully expluined in Muate Din
Kasodhan v. Kazim Husatn (1), Jank. Prasod v. Kishen
Dat(2), and Bhawani Prase? v. Kollw (3), In our opinion
not only might the reprosentatives of Tshur Das have pleaded
their mortgage of the Tth of Xebruary 1574, but they onght
1o huve done so, and 1f they had done so, no decrec for sale
could have been made without thexe vights being prote-ted by
the decrac. They not having doue what they might and ought
io have donc as an answer pro taato to the suit of Sri Ram, we
are of opinion that section 13 of the Code of Civil Procaduve
applics and that the present snit for sale is bareed. A de:vee for
gale ag againgt Murli and Sarnam would be nzeless, for the pro-
perty could not legally be sold so long as there was no right to sull
as ngainst Musammat Janki, the representative of Bhagwan Das,
For the above reusons we dismiss this appeal with costs.
Appeal disniissed,

[

APPELLATE CIVIL.

Before 3r. Justice A ik
POKHPAL SINGH (DETE¥DANT) v. BISHAN SINGH (PLAINTIVE )"
Adel No. XV of 1877 (Indice Limitetion del) Sck. if, drise 1id, 148—Lrimi-
tation—Moitgeye— Suit by @ worlgnyor for vesovcry of possession from
a morlgagec hold lny nver efter copley of Lhe feirim of a usufructunry

-
murbgoge.
When a mortgagee in possession under o usufrucinary morigage, holds over
after the time limited in the mortgnge deed for survender of bhe properby; his

#Second Appeal No. 892 of 1896 from a decrec of Lala Plari. Lal, Officiating
Districh Judge of Mainpuri, dated the 28rd July 1896, confirming a decroe of
Manlyi Mnhammad Mazhar Fnsain Khan, Subordinate Jndge of Mainpmri, dated
the 13th June 1805,

(I} 1. L. B, 13 AlL, 432, (2) I.T. R, 16 All, 475,
(8) I L. B, 17 AlL, 537, ab p. 550,
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