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Before Mr. Jus Hoe Banerji.
M\KTJND EAM (D b t e n d a n t ;  v . BODH KISHBN* (Piaintibf.)*

Civil Frocedure Code, seoUott 586—Stiii o f  the nature cognisable in Courts
o f  Small Causes—A ct No, I X  o f  1887 ( Provincial Small Cause Courts
A ct), section 15.
Meld that a suit to recover from a decree-holder money piiid aa the J)rice 

of property sold ia execution of a decree as the property of the Judgment- 
debtors, on the ground that the judgmeut-debtors had no saleable iaterogt ^a. 
the property, is a suit of the nature cognizable in Courts of Small Cauaoa 
within the meaning of section 586 of the Code of Civil Procedure.

T he facts o f this case siifficieutly appear from the judgment 
of the Court.

Babu Satya Ghandar Muherji, for the app<Jlaut.
Maulvi Ghulam Mujtaba, for the respondent.
E anerji J.—A preliminary objection has been taken to 

the hearing of this appeal by the learned vakil for the res­
pondent on the ground that no appeal lies to this Court, the suit 
being one of the nature cognizable by a Court of Small Causes, 
The suit was one to recover from the defendant Rs. 130 under 
the following circumstances: —The defendant, in execution of 
a decree held by him against certain j udgment-debtors, caused 
some property to be sold at auction and the plaintiff pu;j.’ohased 
it. Subsequently the plaintiff applied under-section 315 o f the 
Code of Civil Procedure to the Court which executed the decree 
for a refund of the sale price paid by him on the allegation that 
the j udgment-debtcrs had no saleable interest in the property 
sold. That application having been disallowed, he brought the 
present suit against the defendant, decree-holder, to recover from 
him. the sale price paid by the plaintiff, together with '"interest. 
It is urged on behalf of the respondent that this was a suit 
which was not excluded from the cognizance of a Court o f Stnall 
Causes by the second schedule to Act No. I X  of 1887. I f  tbe

* Second Appeal No. 792 of 1890 from a decree of E. J. Kitts, Esq., 
District Judge of Bareilly, dated the 4th July 1896, conflrming a decree of 
Munshi Harbandhaa Lai, Officiating Munsif of Filibhft, datod the Sfch April 
J.896.
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suit does not come within any of the classes of suits specified 
in that schedule it is a suit which, under the second paragraph 
o f section 15 of Act No. IX  of 1887, was cognizable by a Court 
of Small Causes, In my opinion the suit was not covered by 
any of the articles mentioned in the second schedule as excepted 
from the cognizance of a Court of Small Causes. The learned 
vakil for the appellant refers to article 23 which rehtes to “ suits 
to alter or set aside a decision, decree or order of a Court or of 
.a person acting in a judicial capacity/’ This is not a suit to 
set aside any order. I f  a decree be passed in the suit in favour 
o f the plaintiff, it may have the effect o f nullifying the order 
of the Munsif refusing to refund to the plaintiff the sale price 
paid by him, but that circumstance would not mate the suit a 
suit to set aside a decision, decree or order, which it does not 
purport to be. The amount claimed being a sum not exceeding 
Bs. 500, a second appeal is barred by section 586 of the Code 
of Civil Procedure. The appeal is dismissed with costs.

Appeal dismissed.
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Before Mr, Justice Knox an A Mr. Justice BurJcUi. .
D O S T  M U H A M M A .D  K H A 3J a n d  o t h b b s  (D e i? b n d a n ts )  » .  S A ID  B E G A M  

AND OTHEKS (PlAIJTTlPI'S.)*
O M l JProcedufB Code, section 13, Boepl. I I —Bes jiidieata—Muhammadan 

lav)-~I>Oivef— Swii fo r  dowet debt a fter previous suit f o r  partiiion 
amovtgsi heirs—Effect o f  partition decree as constiiuting res judioaia 
iettoeen eo'defendants.
Two of the daughters of a deceased Muhammadan sued the remainmg 

heirs for partition of the inheritance, and a decree for partition was made, 
which was confirmed on appeal by the High Court. Pending the appeal to the 
High Court, two other danffhters of the deceased, who had been parties defen* 
dants in ̂ he suit for ̂ partition, brought a suit by which they claimed a large 
share in the estate of the deceased as part of the dower debt due to their mother. 
In this suit they impleaded as defendants aU the surviving descendants of 
their deceased father.

S eld  that the claim for dower should have heon made a ground off defence 
in the former suit by the plaintiffs, who had been defendants iu the suit for
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* First Appeal Uo. 283 of 1898 from a decrea of Shah Ahaiad«ull«iii, 
jSuhordinate Judge of Meerut, dftted the loth 1899.


