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Fco-sharers in respect of the mortgaged property, and that neither 1897
Musammat Laria nor .her assignee {or syl%mortgagee) Baldeo
became a co-sharer by virtae of their respective mortgages. When o

Bansr,

therefore Baldeo assigned or sub-mortgaged to Bansi, that which
he transferred was not a co-sharer’s interest, but an assignment
of a mortgage of {or a sub-mortgage of) an interest exceuted by a’
stranger and not.by a co-sharer. To such an alienation the terms
of the wajib-ul-arz do not, in my opinion, apply. I would theve-
Jore affirm the decree of the lower Court and would dismiss this
appeal with costs.:

Kryox, J.—1 agree with my brother Burkitt, and have nothing
further to add to what lie has said, I would affivm the decree of
the lower Court and dismiss this appeal With costs.

BraIr J.—I concur.

By trE Count.—~—This appeal is dismissed with costs.

Appeal dismissed.

Before Mr. Justice Know, Mr. Justice Blair, Mr. Justice Banerji, 1897
Mr. Justice Burkiti, and Mr, Justice Aikman. July 9.
NAND KISHORE (Praintrrr) v. BAJA HARI RAJ SINGH AND OTHERS
. (DErENDANTS) *

Aet No. IV of 1882 (Transfer of Properiy det), seelion 60—Mortgage—
Purchase by mortgagee of portion of the morigayed property—Moris
gage not thereby necessarily exlinguished.
®he purchase of a part of the mortgaged property by a mortgagee,

gubject to his wortgage, has not necessarily the effect of fully discharging the

mortgage, without regard to the value of the property purchased and the price
paid for it, whether such purchase be made in execution of a simple decrae
for money or in execution of a dscree obtained by the mortgagee himgoalf ﬁpon &
subseguent mortgage, although it is possible that under some circumstances
such purchase may have the effect of extinguishing the mortgage.

Ahmad Wali v. Bakar Husain (1) overruled. Newab dzimut Ali Khan

v. Jowshir Singe(2), Nilakent Baneryi v. Suresh Chandra Mulliek (3),

Maktab Singh v. Misree Lall (4), Bitthul Nath v. Toolsee Ram (5),

# Second Appeal No. 677 of 1892, from a decree of H, P. Mulock, Esq,

District Judge of Moradabad, dated the 21st March 1892, reversing a decroe of

 Babu Mritonjoy Mukorji, Subordinate Judge of Moradabad, dated the 26th
- Beptember 1891,

(1) Weekly Notes, 1883, p. 61.  (3) I L R, 12 Calc,, 414
(2) 13 Moo. L. A., 404.- (4) N..W. P., H. Q. Rep,, 1867, p. 88-
( ) Np'Wn Pq H. C- ROP», 1866. P" 120-
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Kesree v. Seth Roshun Lal ‘1), Ewray Malv. Puran HMal (2), Mahtal Rai
v. Sané Lal (3), Sumera Kuar v. Bhagwant Singh (4), Chumna Lal v,
Anandi Lal (8), Khwaje Bakhsh v. Imaman (i), Ballem Das v. dmar
Raj (7) and Bisheshar Singh v. Laik Singh (8), voferred to.

Trrs was a reference to o Full Bench of a question which
is thus stated in the veferring order :—

“Tn this case certain villages were mortgaged to the same
person, namely, Raja Sheoraj Singh, the predecessor in title of
the vespondents, under two mortgages, upon which decress for
sale were obtained. One of the decrees is No. 66, and the other
is No. 77. The latter decree was obtained upon a mortgage of
date snbsequeut to that of the mortgage upon which the other
decree was passed. A portion of the property mortgaged under

“decree No. 66 was purchased by the mortgagee in- execution of
‘a simple money decree. Another portion of the mortgaged pro-

perty, which was subject to both the mortgages, was sold in exe-
cution of decree No. 77, and was purchased by the decree-holder
mortgagee,

*The question has been raiscd whether these purchases had
the effect of fully discharging decree No. 66, without regard to
the value of the property sold and the price pdld for it by the
purchaser,”

Mr; 7. Conlan and Pandit Moti Lal, for the a.ppell wt.

Babu Jogindro Nath G/Lcmdkm and Babu Ratan Ohand, for
the respondents,

The following judgments were delivered —

Kwox, J.—Two questions have been referred to us for deci-
sion. The form in which they have been reforred admits of some
improvement. They may be set out as follows :==(1) Does the
purchase at a Court auction-sale (held in exccutign of a simple
money decree) by a mortgagee of part of the property covered
by the mortgage-deed have the effect of fully discharging the
whole mortgage debt, without regard to the value of the property

(1) 2 N-W. P, H,C. Rep,, 4. (5) 1. L. B, 19 All, 296,
(2) I. . R., 2 AII 565. (6) Weakly Notes, 1885, p- 210,
(31 L. R. 5 All, 276. (7) L.L.R,12 AL, 537,
¢ Weekly Nobea, 1895, p. 1, (8) L. 1. By 5 All,, 267,
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sold and the price paid for it by the purchaser? (2) Does the
purchase at a Court auction-sale (held in execution of a decree
obtained upon a subsequent mortgage-deed) by the mortgagee of
part of the property covered by a mortgage-decd of earlier
date held by the same mortgagee, have the effect of fully dis-
charging the whole of the prior mortgage debt without regard
to the value of the property sold and the price paid for the
purchase ?

* The authority for holding that either of the above purchases
would extinguish the whole mortgage debt is to be found in a
case decided by this Court—Ahmad Wali v. Bakar Husain (1),

In that case the mortgagee purchaser held a decres enforcing
a mortgage inrhis favour over several properties. One of these
propexties was put up for sale in execution of another decree
against the original mortgagor, and the mortgagee, finding this,
had it notified that the property advertized was being sold subject
to the mortgage which he held, and at the sale which followed
himself became the purchaser. He then sought to enforce his
decree against the rest of the mortgaged property.

Tt was held that the fact of the purchase made by him of the

portion of the property subject to his mortgage lien extinguished

the mortgage debt n toto.

No principle of law is laid down as being the principle upon
which this judgment proceeded. The judges contented them-
selves with setting out what appeared to be the facts of the case,
and then without any further reason laid down the law which
they considered applicable.

Bat it will be found that this judgment stands quite alone and
is in aonflict with the view held by this Court from 1866 to 1897,
and by other Courts in a large number of reported cases, which
under similar circumstances recognize the prior mortgage debt
as still subsisting, and go on to lay down the principles upon
which the mortgagor or a purchaser or assignee from the mort-
gagor of the equity of redemption over the whole or portion of

(1) Weekly Notes, 1883, p..61, -
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the remaining mortgaged property, may redeem sueh property
or portion of it, a result which, it is ncedless to say, is quite
incompatible with the conclusion that the prior mortgage debt
is extinguished by the fact of the mortgagee purchasing a portion
of the mortgaged property subject to the yrior incumbrance.

In Naweb dziniwt Ali Khan v. Jowahir Sing (1) their
Loxdships of the Privy Council held that the appellant, who was
trausferee of the interest of the original mortgagee, and who had
subszqnently become the owner by purchase of the equity of
redemption in twelve and three-quarters of the sixtecen mauzas
of which the mortgaged property was comprised, if' desirous of
retaining possession of the villages (in which he had not pur-
chased the equity of redemption) as mortgagee, was entitled to
do so agaiust the plaintiff who had purchased the equity of
redemption in one of the villages (Hosseinpore) and thdt the
plaintif’s right in that case was limited to the redemption and
recovery of Hosseinpore upon payment of so mueh of the sum
as represented the portion of the mortgage debt chargeable on
that village.

The same principles were again laid down by the Privy
Council in Nilakunt Banerji v. Suresh Chundra Mullick (2).

So far back as the year 1867, in Mahtab Singh v. Misree Lall
and Mussamat Soondur (3), this Court held that a mortgages is
entitled to say to each of several persons who have succeeded to
the mortgagor’s interests, that he shall not be entitled to redeem
a part of the property on payment of part of the debt, because
the whole and every part of the land mortgaged is liable for the
whole debt, But it does not follow from this that a mortgagee
who has acquired by purchase a part of the mortgagor’s rights
and interests, is entitled to throw the whole burdewr of the fort~
gage debt on the remaining portion of the equity of the redemp-
tion in the hands of one who has purchased it at a sale in exceu-
tion of a decree against the mortgagor. Each has bought subject

to a proporilonate share of the burden and must discharge it,

(1) 13 Moo, L. A., 404. (2) 1. L. RB., 12 Calc., 414,
(8) N.-W. P, H, C. Rop., 1867, p. 88,
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It will be further scen from the cases cited below that, so far
from any inclination to hold that the mortgage debt was dis-
charged by the fact of the mortgagee purchasing a portion of the
mortgaged property under such circumstances as ave set out in the
reference, this Court has consistently, with the one reported
exception of Ahmad Wali v, Bukar Husain (1), held that the
mortyage debt still subsisted, if not satisfied by the mortgagee’s
purchase, and had to be satisfied by any one seeking to redeem the
remainder of the property. See Bitthul Nath v. Toolsee Ram
(2) ; Hdesree v. Seth Roshun Lal (8); Kuray Mal v. Puran
Mal (4); Mahtab Rai v. Sant Lal (5). In the very recent cases
of Sumera Kuar v. Bhagwant Singh (6) and Chunna Lal v.
Anandi Lal«(T) the same principle has been re-affirmed.

The law laid down in the above cases appears to have found
a place in the last clause of section B0 of the Transfer of Pro-
perty Act, wherein it is provided that nothing in section 60 shall
entitle a person interested in a share only of the mortgaged pro-
perty to redeem his own share only, on payment of a propor-
tionate part of the amount remaining due on the mortgage, except
where a mortgagee, or if' there are more mortgagees than one, all
such mortgagees, has or h'we acquired, in whole or in part, the
share of a mortgagor.

Where the mortgagec or mortgagees has or have acquired in
part the share of a mortgagor, a person interested in a share only
of the mortgaged property is entitled to radeem his own shure
only on payment of a proportionate part of the amount of remain-

ing dne on the morteige, a olear resognition that the mortgage:

debt in part still subsists.

Sgveral cages to the same effect lel be found in the reported
decisions of other High Courts.

The learned counsel for the appellant made some show of rely-

ing upon the case of Khwaja Bakhsh v. Imaman (8) as an

(1) Weekly Notes, 1883, p. 61. (5) I. L. R, 5 AlL, 276.
2) N.-W, P, H. C. Rep., 1866, p. 126, (6) Weekly Notes, 1895, fp 1. ‘
4) 2 NoW. P., H. C. Rop, 4 ¢) I L. R, 19 All, 196,

(4) L L. B, 2 AlL, 865, - (8) Weekly Notes, 1885, p. 210,
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jauthority in favour of his client; but in that case the mortgagee
gheld two incumbrances over the same property and brought it to
‘sale in execution of the puisne incumbrance after notifying that

y ,;the sale was being made subject to the prior incambrance, It was

‘rightly held that the purchase, having been made subject to the
‘prior incumbrance held by the purchaser himgelf, operated by the
rule of merger to extinguish the prior inecumbrance, there being no
Aintervening equities in the case.

The same remarks apply to the case of Ballam Das v. Amar
Raj (1), which was decided upon the same principles,

These cases are perfectly distinet from the cases previously
cited.

BuggIrt, J.—I concur with my brother Knox and have noth-
ing to add to his judgment.

Bratr, J.—The plaintiff-appellant represents the mortgagor
interests and the vespondent-defendant the mortgagee interests in
this suit. The question referred to us is whether the moxtgagess by
purchasing certain portions of the mortgaged property sold in exe-
cution of money decrees have thereby extinguished their mortgages
over the whole of such property. In other words—does the con-
fiuence of the mortgagor and mortgagee interests in one person in
a part of the property included in a mortgage or mortgages, ope-
rate as an extinguishment of the mortgagee’s interests in the entire
property ? '

The first case cited for the appellant was that of Ahmad
Wali v. Bakar Husain (2). . It boldly answers the question in
the affirmative. The learned Judges give no reason and rely
upon no authority. No doubt their decision was based on the
general doctrine of the indivisibility of mortgages. That case was
professedly followed by a Division Bench of this Court (includ-
ing one of the judges who decided it) in the case of Khwaga
Balhsh v. Imaman (3). The reason given in the judgment was
that the mortgagee purchaser bought at a sale at which the priox

(1) LL R, 12 AlL, 537. (2) Weekly Notes, 1883, p,
(8) Warkly Notes, 1655.p, 2100 0 ooo Br ke
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incumbrance was notified, and must therefore be taken to have
bought at a price in which the amount of the notified incumbrance
must have been taken into account. Apparently the learned
Judges failed to ohbserve the distinetion between the case they were
deciding and the case they supposed themselves to be following.
The decision in Khwaja Bakhsh scems to me open to no exception,
and is certainly no authority for the proposition that the purchase
by a mortgagee of part of the mortgaged property does per se ex-
tinguish the whole mortgage. What was purchased in Khwaje
Bakhsh v. I'maman was the whole and not part of the mortgaged
property. To recoucile the principle upon which the two cases
were decided, we should have to suppose that in the case of Ahmad
Wali v. Bakas Husain, the Jundges were of opinion thatthe whole
amount of the notificd incumbrance must have been taken by the
bidders to have been exigible from that part of the mortgaged pro-
perty so sold and bought., If that doctrine were universally ap-
plied, the result would be that if several parts of the mortgagor’s
equity of redemption were sold separately with notice of the
incumbrance in execution of separate money decrees, and the
purchasers were each one to take into consideration in the price
paid, the amount of the whole incumbrance, the mortgagor
would be muleted in the amount of the whole incumbrance.
just #5 many times as there were sales. E comverso, if the!
nortgagee were the purchaser in one of such sales and paid a-
price in which the whole value of his incumbrance was deducted
{from the price he would have paid in the absence of ineum~
brance, then it would only be equitable to hold that his
incumbrance was discharged by such purchase. In Khwaje
Balhsh, v. Imaman the equity bought was co-extensive Witht

the property mortgaged: that case therefore furnishes no answer
* to the question put to us,

The case of Ballam Das v. Amar Raj (1) appears simply to
have followed the two previous rulings which 1 have discussed ;
bnt the Court apparently. did not notice the distinetion bepween

() L L. B, 12 AU, 837, '
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them. To the decision in that case in my opinion no just
exception can be taken, but it is no authority for the much larger
proposition contended for by the appellant.

Indeed both these later cases are consistent with the principle
12id down by the Lords of the Privy Council in Nowab dzimut
Ali Ehan v. Jowahir Sing (1). It is remarkable that each of
the Judges who decided thacase of Ahmad Wali v. Bakar
Husain has lent the weight of his authority to some other decision,
the principle of which it seems practically impossible to reconctle”
with the judgment in that case. Vide the case of Bisheshar Singh
v. Laik Singh (2) and that of Ballam Das v. Amar Raj (3).

The later judgments of this Court have consistently followed
the principle of allocating to each part of a divided® equity an ad
valorem, share of the mortgage debt to which the whole property
is subject. The Calcutta rulings are to the same effect, A vast
preponderance of authority, based, as it seems to me, upon sound
considerations of justice and equity, consirains me to answer the
question put to us in the negative. Itisnot in my opinion a
sound geunoral principle of law that the purchass by a mortgagee
at a sale under a decree of part of the mortgaged property
extinguiches the mortgagee’s rights against the whole.

Baxnrsr, J.~The question referred to us is substantially
this :—Has the purchase of a part of the mortgiged propert}? by a
mortgagee, subject to his mortgage, the effect of fully discharging
the mortgage without regard to the value of the property purchased
and the price paid for it, whether such purchase be made in execu-
tion of o simple decree for money ox in exzecution of a decree
obtained by the mortgagee himself upon a subsequent mortgage ?

My answer to the question is that such purchase does not
necessarily discharge the mortgage in full and extinguish it. As
I said in my judgment in Chunna Lal v. Anandi Lal (4) “such
purchase has in some instances the cffect of discharging the whole
of the mortgage debt, but I am unable to hold that it has that

(1) 18 Moo, I. A., 404, (3) L L. R, 12 AlL, 537.
(2) L L K., 5 All, 257, (4) L L. R, 19 AlL, 196,
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effect in every case.” If a part of the mortgaged property be 1807
acquired by a sole mortgagee, or by all the morfgagees where there S
are more mortgagees than one, the integrity of the mortgage is  Kismom
thereby broken up and the owner of the remainder of the property Rays
becomes entitled to redeem his own share upon payment of a pro- HS?;‘:;‘_"
portionate part of the amount due on the mortgage  Batthe mort-
gage does not, by raason of snsh purchase, of necessity besome
extinet. This is clear from the provisious of the last paragraph of
section 60 of Act No. I'V of 1882, and the rulings cited in his judg-
ment by my brother Knox. That paragraph would be unneces-
sary aud superfluous, if, as is contended on behalf of the appellaut,
the purchase ot o part of the mortgaged property by the morigagee
 has the effect of fully dissharging the mortgage in every instance.
That property may be sold subject to a mortgage and that the
mortgagee himself may purchase the mortgagor’s equity of redemp-
tion in whole or in part, either by private sale or at auction in
execution of a decree, can admit of no doubt. If, however, a part
of the property comprised in a mortgage is sold subjeet to the mort-
gage, and the mortgagee himself buys it, certain equities arise
between the mortgagee or his representative in interest on the one
hand and the mortgagor or the mortgagor’s representative in interest
on the otl:er, to which a Court is bound, asa Court administer-
ing judtice and equity, to give effect. One of those equities is
_ that the mortgagee by purchasing a part of the mortgaged property
should not place the mortgagor in a worse position than that in
which the mortgagor would have been had any other person pur-
chased the property. Where several properties are mortgaged to
secure one debt, such properties are, under section 82 of Aet No.
IV of 1§82, liable, in the absence of a vontract to the conirary, to
contribute rateably to the debt, the extent of the liability of each
property being proportionate to its value at the date of the
mortgage. If the mortgagee himself purchases one of the properties
liable to contribute rateably to the mortgage debt, he must bear a
rateable share of the debt, and he cannot be allowed to benefit
himself and to prejudice the mortgagor er the owner of the
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remainder of the property by throwing on it the whole burden of
the debt and making that property solely responsible for the debt.
He must bring into account the value of the property purchased

by himself. When property is sold subject to a mortgage, the

price which the purchaser pays for it is ordinarily the difference
between the market value of the property and the amount due upon

" the mortgage, If the mortgagee himself be the purchaser, and, as

generally bappens in such eases, the price paid by him, is not the
full market value of the property, he should mnot be allowed to
keep in his pocket the difference between the market value and the
price paid by him and thereby damnify the mortgagor or other
owner of the remainder of the mortgaged property. That is the
reason why the mortgagee must bring into account the value of the

‘property purchased by himself. As a result of his doingso, the

mortgage may, in some instances, be found to have been fully dis-
charged by his purchase. But there is no principle of law or
equity under which it may be held that the fact of the mortgagee
buying, subject to his mortgage, a part of the property comprised
in his mortgage, is in itself sufficient to extinguish the mortgage.
Suppose the mortgaged property consists of a large zamindari.
Surely it cannot be said that if the mortgagee buys a few acres of
land in the zamindari the whole mortgage will thereby be dis-
charged. It is conceivable that the mortgagee may for special
reason, ¢.g., proximity to property owned by himself, be anxious to
purchase a small portion of the mortgaged property, and may
therefore pay full value for it, the remainder of the property being
sufficient security for the mortgage debt. If he pays full value
for the portion purchased by him, the purchase cannot in any way
damnify the mortgagor so as to create an equity,in his fyvour ag
against the mortgagee. It is true that if a person other than the
mortgagee buys a part of the mortgaged property, he can only
protect the part which he has purchased from the claim of the
mortgagee, by payment of the whole of the mortgage money due,
but he would have the right of contribution as against the other
properties comprised in the mortgage, There appears to be no



VOL. XX.] ALLAHABAD SERIES. 33

reason why, if the mortgagee be the purchaser, he should be in a
worse position than any other purchaser. For the above reasons
I am of opinion that the fact of the mortgagee buying a part of the
mortgaged property, does not necessarily extinguish the mortgage.
To what lesser extent such a purchase may be held to have dis-
charged the mortgage, is not a question which we are called
upon to decide on the reference before us. All I need say on
thatt question is that the answer will depend upon the cirenm-
stances of each individual case.

The only reported ruling in which a view contrary to that
stated above was adopted is that of AAmad Walt v. Bakar
Husain (1). The reportis very meagre, but it appears-from
the recoyd of the case, to which we have referred, that in that
case a subsequent mortgagee purchased a part of the property
comprised in his mortgage in execution of a decree obtained

by another mortgagee upon a prior mortgage. Strangely enough.

the property sold under the prior mortgage was sold subject
to the lien created by the subsequent mortgage., Oldfield and
Brodhurst, J.J., held “that if the sale was made subject to the
lien which he [subsequent mortgagee] had, his debt must be
held as satisfied.”” The learned Judges referred to no authority
or principle of law which supported their view. They did not
consider whether the difference between the market value of the
property and the price paid for it was equal to the amount of the
subsequent mortgage, and they held without any. qualification
that the fact of the mortgagee buying a part of the mortgaged
vroperty subject to his morigage was enough fully to discharge
the mortggge. For the reasons I have stated above I am un-
able to agree with the opinion of the learned Judges. I notice
that in Bisheshar Jingh v. Lotk Singh (2), one of those learned
Judges came to a conclusion inconsistent with the view adopted
by him three days aftexwards in Ahmad Wali v. Bakar Husain.

The next case which was referred to on behalf of the appellant
was that of Khwaja Bakhsh v. Imaman (3). That was a case

(1) Weekly Notes, 1883, p. oL (") L L. R, 8 AlL, 2587,
(8) Woeekly Notes, 1885, p. 210.
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in which the whole of the mortgaged property was purchased
by the mortgagee in execution of a decree obtained by him upon
a subsequent mortgage, after notifying to intending purchasers the
prior incumbrance held by him. It was held that the prior mort-
gage was discharged by the purchase. One of the learned Judges
based his opinion on the doctrine of merger, which cannot certainly
apply to the case of the purchase by the mortgagee of a part
only of the morigaged property. In such a .case there cannot
be a complete fusion of all the rights of the mortgagor and the
mortgagee in the same person. That ruling, therefore, is no’
authority for the proposition for which the appellant contends.

In the case of Ballam Das v. Amar Raj (1) the mortgages
appe:rs to have purchased the mortgaged property with the
leave of the Court at a sale held in exeeution of a decres obtained
by bim upon his prior mortgage. I fail to sce how such a
purchase could have the effect of extinguishing a subsequent
mortgage held by him over the same property.

The opinion I have expressed above is in accord with the
ruling in Sumera Kuar v. Bhagwant Singh (2).

I would answer the question referred to us by saying, as I
have said above, that the purchase by the mortgagee of a part of
the mortgaged property under the circumstances stated in the
order of referance, does not necessarily extinguish the mortgage.

ArMAN, J.—I concur with my learned colleagues in think-
ing that the oase of Ahmad Wali v. Bakar Husain (3), was
wrougly decided, and I conceur in the judgment of my brother
Bunerji.

By maE Court .—We have no hesitation therefore in holding
that the precedent Ahmad Wali v. Bakar Husain (3), must be
overraled, and in answering both the questlons submitted to ug
in the negative.

We direct that svith this answer the record be returned to the
Benely which made the reference.

(1) . L. R, 12 AU, 537, 2) Woekly Notes, 1895, p. 1.
( ) Weekly Notes, 1888, p. 1,



