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K nox, J.—-I  fully concur and have nothing mors to add.
Blair , J.—I  oonour.
By  t h e  C o u r t . — The order o f the Court is that the appeal 

be allowed, the decree on the preliminary point reversed, and the 
case remanded under section 562 of the Code of Civil Procedure 
to the lower appellate Court with directions to readmit the case on 
its file o f  pending appeals and to dispose o f it aocording to law. 
Costs will abide the result.

Appeal decreed and cause remanded.

1897

Before Mr. Justice Knox, Mr. Justioo Blair; and Mr, Justice BurTcitt.
WAN'D LAL (PiArjJTriT) «. BANSI (Dbpendastt).*

Pre-morfffage — Wajil-ul-arz—Oo-sharer —Mortgagee o f  a co-sharer not 
himself a eo-sharer,

Twfo co-sliarers in a village, A and G, mortgaged fclieir proprietary interest, 
with possession, to L. L made either an assignment or a suh-mortgage of her 
interest under the mortgage for a term of twenty years to B, with a foreclosure 
clause in case of non-payment, B afterwards transferred to X for an unexpired 
period of sixteen years and eleven months the interest itt the property which he 
had acquired from L. One N L, a co-sharer in the village, thereupon brought 
a suit for pre-mortgage in respect of the transfer to X, on the hasis of the 
village ioajih-nl-ars, which gave a right of pre-emption or pre-mortgage when 
the share of a co-sharer shoiild be sold or mortgaged.

Seld, that, inasmuch as B could not he regarded as a co-sharer, no right 
of ;gre-mortgage arose in favour of N L in respect of the transfer of the 
mortgagee i-nterest from B to X. The jjrinciple laid down in Khair-un-nissa 
B ili V. Amin Bibi f l )  and in AU Ahmad v. Itahmat'%l-lah (2) followed.

The matez'ial facts of this case are fully stated ia the 
judgment of Burkitt, J,

Munshi ifadAo for the appellant.
Mr. Roshan Lai, for the respondent.
B ĵekitt, j  :— The question we have to decide in Full Bench 

in this second appeal has arisen in the following manner. Two 
co-sharers named Asa and Gopal mortgaged their proprietary 
interest with possession to Musammat Laria, The latter-^ade

* Second Appeal No. P3S of 1896, from a decree of Munshi Mata Prasad, Sub- 
ordinate Judge of B^nda, dated the 3rd Pabruary 18̂ 16, reversing a decree of 
Babu Jailal, Munsif of Hatnirpiir  ̂dated the 3rd Deoemher 1806.

(1) WeeHy Notea, 1887, p. 93. (3) I, L. R., 14 AU., 19S.
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1897 either an assignment or a sub-mortgage of her interest under the
Nand Las Diortgage for a term of twenty years to one Baldeo, with a foreelo-

«• snre clause in case of non-payment. Baldeo afterwards transferred
for an unexpired period of sixteen years and eleven months to the 
defendant-respondent Bans! the interest in the property which he 
had acquired from Mnsammat Laria. It is unnecessary to decide 
whether the instrument of transfer in his favour was an assignment 
by conditional sale of a mortgage or was a aiib-mortgage. The 
plaintiff appellant, Nanc) Lai, being a co-sharer in the village, 
thereupon instituted this salt for pre-emption, or rather pre-mort­
gage, under the terms of the village wajih-ul-arzp which gives a 
right of prC'emption and of pre-mortgage when the share of a 
co-sharer is sold or mortgaged.

Now it is admitted that neither Mnsammat Laria jv>r her 
assignee Baldeo, nor Baldeo ŝ assignee Bansi, is a co-sharer in the 
village. They are all of them strangers. It is also admitted that 
the plaintiff made no attempt to assert his alleged rights when the 
first or the second alienations were made.

The question we have to decide is—did the third transfer noted 
above give to the plaintiff appellant any cause of action on which 
he could maintain the- present suit ? The contention for the 
appellant is that a mortgagee in possession of the share of a 
co-sharex is ipso facto ,a co-sharer  ̂and that if he give an assign­
ment of his mortgage or execute a sub-mortgage to one who is not 
a co-sharer, the same result ensues as in the case of an alienation 
by a co-sharer.

In my opinion that contention is unsound and cannot be sup­
ported. A co-sharer, even though he has mortgaged with posses­
sion his interest in the mahal, and so has tempor-<?,rily abimdoaed 
his right to actual possession of tlie land, is still nevertheless a 
co'-shai’tft’. As such he continues to enjoy many privileges in the 
village. He coutinnes to be recorded in the Ich ew a t as proprietor, 
and above all he retains the right of redemption; No doubt the 
morlgagec in possession has by contract or by statute many of the 
rî htSj and is subject to many of the liabilities, of his mortgagor.



B&5TSI.

For instance, he may be entitled to sue the tenants for rent, i f  such 
be the condition of the mortgage, and he may be liable to pay 
Government reveniie. But to my mind these very facts prove 
that the mortgagee in possession cannot be considered to be in law 
a co-sharer. For if  that were his legal status, then it would require 
neither a contractual agreement nor any statutory provision to 
confer on him those rights or to render him subject to those liabil­
ities. The vakil who appeared for the appell-.iiit was logically;’ 
compelkd to go so far as to contend that a lessee for a few days or 
weeks or mouths in possession o f a portion, however small, of 
co-sharer’s property became •ipso/acio a co-sharer. Such a posi­
tion is quite uutenable. Indead, to accede to the contention of the 
appellant wofild be in many cases to defeat the whole object of the 
law ot’ M̂’c-emption. A co-sharer in the proprietary rights o f a 
mahal would have only to let in as mortgagee with pos=ies‘?ioa or 
as lessee for some limited time a perfect stranger, and then on the 
strength of that limited rig'it the mortgagor or les;ior might sell 
to him as a co-sharer his mortgagor or lessor rights, and thus by 
two Separate steps confer upon him the whole of such mortgagor’s 
or lessor’s rights in the property, which he eoiild not by law have 
conferred upon him by cue single grant so long as any co-sharer 
chose to exercise his pre-emptive right. Such a conten.tion 
to be successful must be supported by a strong consensus of 
authority.

Ill sup|)ort of the appellant’s contention tlie case of Salik Sajh/u, 
V. Jcbfcw Ali (1) was cited. In that case it was held that the term 
 ̂co-sharer ’ must be taken to mean the transferee for the time 
being o f a co-sharer'’s interest.” I am unable to concur iu that 
dictun  ̂if it is ô be taken as one of general applicability, though 
it may have been correct in the case in which it was pronouaoed. 
For I  notice that in that case the defendants-respondents were <30- 
sharers, who had alienated by coifditioaal sale to a stranger a por­
tion o f  a. share which they had acquired by enforcing their owa 
pre-emptiye rights as co-sharers against one Ishri Singh, another

(1) Weekly Notes, 1881, p. 84.
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1897 co-sharer. They clearly offended against the w a j ib -u l -a r z  none
N a io > L a i  less because the property which they alienated to a stranger 

®' had come into their hands by pre-emption from a stranger to
whom another co-sharer had alienated it* I  do not consider that 
case as being of any authority in the present appeal. The case of 
LdGJiman Singh v. Ghasi (I), cited for the appellant, does no more 
than lay down that mortgagees in possession liable to pay Govern­
ment revenne may be sued by the lambardar under the Rent Act. 
The case of Gcmga Prasad v. Ghunni Lai (2) is-not at all in point.

On the other hand in KhaAr-un-nissa Bibi v. Amin Bibi (3) 
it was held that a Mnhammadii'.i widow in possession,, under an 
order of Court, of a share in the village in lieu o f dower was not 
a co-sharer within the meaning of the wajih-id-arz, and was not 
competent to maintain a suit for pre-emption as a co-sharer. The 
Court in deciding that case remarked that such a person cannot 
be in a better position than that of a mortgagee in possession,”  
meaning of course that a mortgagee in possession was not a oo- 
sharer. The last case to which I would refer is that o f Ali 
Ahmad v. Eahmat~ul-lah (4), iu which the Court, after deciding 
that a certain document was a mortgage by coiidifiional sale, the 
term of which had not expired, went onto remark that, the 
“ plaintiff (the conditional vendor) had not by reason of tlie mort­
gage ceased to be a shareholdor in the village, and that he was not 
by reason of his having mortgaged his sliare in the village disenti­
tled to maintain this suit for pre-emption.’  ̂ The above two oayes 
show that a mortgagee in possession is not a co-sharer, and that a 
co-sharer who has mortgaged his interest, even by conditional sale, 
still remains a co-sharer and continues to enjoy the privileges of 
that status, and amongst others the right of pre-emption»o In the 
rule laid down in those cases I fully concur.

Turning now to the present case I hold that the original 
mortgagors, Asa and Gopal, did not, by reason of the mortgage
they executed in favour of Musammat Lari a, lose the status of

(1) I. L, R., 15 AH., 137. (3) Weeily Notes, 1887, p. 93.
(2) I. L. E., 18 All, 113. (4) I. L. R., 14 All., 195.

22 THE INDIAN LAW KEPOETS, [vOL* XX.



|co-sliarers in respect o f the mortgaged property, and that neither 1397

Musamniat Laria nor her assignee (or sub-mortgagee) Baldeo 
became a co-sharer by virtae of their respective mortgages. When »•
therefore Baldeo assigned or sub-mortgaged to Bansi, that which 
he transferred was not a co-sharer’s interest, but an assignment 
of a mortgage of (or a sub-mortgage of) an interest executed by a’ 
stranger and not.by a co-sharer. To such an alienation the terms 
of the waj%h-'id-arz do not, in my opinion, apply. I  would there­

fore affirm the decree of the lower Court and would dismiss this 
appeal with costs.-

K nox, J.—I agree with my brother Burkitt, and have nothing 
further to add to what he has said. 1  would affirm the dê iree of 
the lower Court and dismiss this appeal with costs.

Bla ir  J.— I concur.
By* THE OoTJRT.—This appeal is dismissed with costs.

A'pfQol dismissed.

Before Mr. Justice Knox, Mr. Justice Blair, Mr. JasHoe Banerji,,
Mr. Jnstice Burkiti, and -Mr, Justice Aikman. July 9.

NAND KISHOKE (PiAiMTii'i?) «. KAJA HARI RaJ SIIfGH AND OTHBES ----------- -
(DElfENDiNTS).*

A ct No. I V  o f  1883 {Transfer o f Froperiy Act), section 60—Mortgage—
BurchasG hy mortgagee o f  portion o f  the mortgaged property—M ort­
gage not therehj neoesiarilg extinguished.
®lie purchase of a part of the mortgaged property by a mortgagee, 

subject to liis mortgage, bas not necessarily the eifect of fully diacbarging the 
mortgage, ivithout regard to tbe value o f the property purcliased and tbe price 
paid for it, wbetbor such purchase be made in execxitioa of a eiinpla decree 
for money or in execution of a decree obtained by the mortgagee himseli: upon a 
subsequent mortgage, p,ltbough it is possible that under some circumstaaces 
sucb purchase may have the effect of extinguishing the mortgage.

A h m a d  W a l i  v. B a J ea r  S u ^ a i n  (1) overruled. N m o a b  A z i m u i  A H  Khan 
V. J o v 39,h ir  S i n g » { 2 ) ,  N i l a h a n t  B a n e r j i  V. S u re s h  Chandra MnlUoJc (3),
MaMab Singh v, Misree L all (4), Bitthul Nath v. TooUee Mam (5),

^Second Appeal Jfo. 677 o f 1892, from a decree of H, P, Mulock^Esq,
District Judge of Moradabad, dated the 21st March 1893, reversing a decree <}f 

> Babu Mritonjoy Mukorji, Subordinate Judgtt of Moradabad, dated the 26th 
September 1891.

(1) Weekly Notes, 1883, p. 6L (3) L L. R., 12 Oalc.̂  414.
(3) 13 Moo. I. A., 404. (4,) N -W . P., H. 0. I W  18&r, J). 8$.

(6) 3S.-W. P.^H. C. Eep, 1866,
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