
wtole property. Sucli an inconsistent jilea lie could not "be allow- 1397

ed to raise in appeal, and the lower appellate Conrt ought not
to have considered that plea and to have decided the appeal witli »•

, Kbastreference to that plea, Singh.
' I  would allow the appeal as between the parties to it, and,

setting aside the decree below, remand the case to the lower
appellate Court under section 562 of the Code of Civil Procedure
for a trial o f the other (.questions raised in the appeal betbro that

•Court. The appellant will get liis costs of this appeal.
A ikman , J. :—■! concur in the judgment of my brother Banerji

and in the decree proposed by him. As this appeal is allowed
“  as between the parties to it,”  it will not affojjt any benefit
which the d.et'ijudants to the suit who are not parties to it may
have^^btained by the decree o f the lower appellate Court.

Appeal decreed and cause remanded^
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Bef&m Mr, Justice Knox, Mr. Jnstioe Blair, and Mr. Justiee Burhiit. 
AMJAD ALI and oxhbes (Pi,ainti3?i's) t>. MUHAMMAD ISRAIL anx> 

OTHEBS (DB3?EKDA2JTS).*'
A ct No. V I I  o f  I 8V0 fCourt JTees A ct), sections 13 and 2S—O ou rffee~  

Finality o f  decision o f  Court on question o f  Court fee.
The decision of the Court on a qiiestion of the cowt fee payable on a 

plaint or memorandum o£ appeal which is to be ‘ 'final as botween the parties to 
the suit”  must be a decision made between the parties on the record and after 
they have had an opportunity of being heard  ̂ and not a dacieion based upon the 
report of a munsarim before the plaint or memorandam of appeal is filed and 
therefore before any parties are before the Court.

Henoe where a Court of first instance held on the report of the Munsarim 
that »plaint presented to it had been insufficiently stamped;, but subsecj^uently, 
both parties being before the Court and arguments having been heard, decided 
that the court fee ptiginally paid was sufficient; it was Aefc? that the latter 
decision was the decision which was final as between the parties within the 
meaning of section 12 0̂  the Court Fees Act, 1870.

* Second appeal No. 889 of 1894, from a decree of H. G. Pearse> Esq., 
District Judge of Agra, dated the 26fch July 1894, confirming a dscrae of 
Maulvi Aaigs-ul Bahman, Saboxdinate Judg« o f Agra, dated the 13th March Z894.
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1897 T h e  plaintiffs in this case sued for pre-emption in respect of 
a sale deed esecuted on the 19th of October 1892. Their plaint 
was presented in the Co art of the Subordinate Judge on the l 6th 
of November 1893, the first day on which the Court was open 
after the Dasserah vacation. On that day the Munsarim reported 
that the court fees paid on the plaint were insufficient, and that 
the plaint required to be amended in respect of a claim for 
redemption. Upon this report the Court on the same day ordered 
that the plaint sliould be returned for amendment, and directed 
that ifc should be presented again, amended, and with the deficieut 
court fee duty, witiiin four days. On the following day (N ov
ember 17th) the plaintiffs appeared before the Subordinate Judge 
and objected to his order in the matter of the court fee payable 
on their plaint. They contended that tlie amount of court fees 
they had paid was sufficient, but at the same time they brought 
into Court the additional amount they had been ordered to pay, 
and submitted themselves to the order of the Court as to whether 
it should le  paid or not. They also pointed out that they had 
not made any claim for redemption. On this petition the Court 
ordered the deficient court fee duty to be paid, which was done, 
and the plaint was then admitted and registered and summonses 
were served on the defendants. The Court either disregarded or 
countermanded its order as to returning the plaint for amendment, 
and the case proceeded to a hearing without amendm&t. At the 
hearing of the suit the defendants raised the objection that the 
suit was barred by limitation, the plaint not having been properly 
stamped when presented on the 16th November, and the deficiency 
not having been made good within time. The Court, having 
heard arguments on this point, reconsidered its former ex parte 
decision, and held tliat the court fee originally”' paid on tlie 
plaint was sufficient. The suit was ultimately dismissed on the 
merits.

The plaintiffs appealed, and the defendants preferred an objec
tion under section 661 of the Code of Civil Procedure raising 
the same point of limitation. The lower appellate Court (District



Judge of Agra) allowed the objection and dismissed the suit on
the arroimd that it was barred by limitation. --------------

® AmJAJ) AIiI
The plaintiffs thereupon appealed to the High Court. o.
Mr. D. iV. Banerji, for the appellants.
Mr. T. ConfdoM and Pandit Sundar Lai, for the respondents.
B u b k i t t ,  J .—T h e suit in ^vhich this seooud appeal has arisen 

i« one for pre-emption. The sale-deed on which the cause o f 
action for pre-emption is alleged to have arisen bears date o f the 
19th of October 1892. The plaint was presented in the Court of 
the Subordinate Judge on November 16th, 1893, the first day on 
which the Court was open after the Dasserali vacation. Thereforoj 
so far as the day on which it was presented is concerned, the plaint 
was within limitation under section 6 of the Limitation Act, On 
November l 6 tb, the Court Munsarim reported that the court fees 
paid ofi* th  ̂plaint were insufficieni; and that tlie plaint required to 
be amended in respect o f a claim for redemption. On this report 
the Court on the same day ordered that the plaint should be re
turned for amendment, and directed that it should be presented 
again, amended and with the deficient court fee duty, within four 
days. Now in passing that order the Subordinate Judge exceeded 
his powers, as has been held in the case of Jainti PrasoJ v.
BaccJm Bingh (1). The last day of t)io limitation period during 
whic ĵ the plaint could have been presented so as to be a valid 
plaint was November I 6th, 1893. I f  the plaint as presented 
on that day was not sufficiently stamped, and if the deficient 
duty were not paid on that day; it was not a valid plaint. The 
Subordinate Judge had no power to extend the period of limi
tation provided by Act No. X V  of 1877 by permitting tbe intend
ing plaintiffs to pay in the deficient court fee after November 
16tb. ^lie Cass'is not one to which, the proviso to section 28 of 
tbe Court !Fees Act applies, and therefore no payment subsequent 
to November 16tb of any deficient court fees could validate the 
plaint. As matter of fact the plaint was not returned to tho pi iin 
"tiffs, for on the following day (November 17th) thej app&ired

(1) I, L. B .,16 A1L, 6S.
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before the Subordinate Judge and put in a petition in which thej 
objected to his order as to the amount of court fees paid on the 
plaint being insufficient. They contended that the amount of the 
court fees they had paid was sufficient  ̂ but at the same time they 
brought into Court the additional amount they had been ordered 
to pay and submitted themselves to the order o f the Court as to 
whether it should be paid or not. They also pointed out that they 
had not made any claim for redemption. Oa this petition the 
Court ordered the deficient court fee duty to be paid, which was 
done, and the plaint was then admitted and registered, and sum
monses were served on the defendants. The Court either disre
garded or countermanded its order as to returning the plaint for 
amendment, and the case proceeded to a hearing without amend
ment.

One of the pleas taken by the defendants at the htearing was 
that the suit was barred by limitation. Their contention was that 
the plaint as presented on November 16th, 1893, was not a valid 
plaint, as it was not sufficiently stamped, and that as the deficient 
duty was not paid till the following day, when the limitation 
period had expired, there was not before tlie Court any valid plaint 
to which they could be called on to plead. The plaintiffs replied 
that the court fees p,.iid originally on t’ .e plaint onNovcjuber 16th 
were sufficient, and that the Court had acted erroneously irf com
pelling them to.pay a larger sum. They contended that the plaint 
as presented on November 16th was a valid plaint. On these 
pleadings the Subordinate Judge, having heard argument on an 
issue as to whether the suit was barred by limitatiou or not, 
decided that it was not so barred, holding that the stamp duty paid 
on N ovembex 16th was sufficient, that the plaint was legal and 
valid ”  on the day on which it was presented, and that “ subsequent 
proceedings cannot invalidate a valid plaint.’  ̂ The suit was ultim- 
ately disinissed on the merits.

, On appeal by the plaintiffs tlxe defendants put in an objec
tion under section 561 of the Code of Civil Procedure. Their 
contention was that the Subordinate Judge was wrong in holding
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that the suit was not time-barred and that the plaint was properly 
stamped -when presented on November 16tli. The District Judge 
on these pieas held thatthe  plaint being insnfficieutlj stamped 
on November 16th was not a plaint,”  and that that da}’' being the 
last day of limitation  ̂ the Snbordiaate Judge was not competent to 
give time to amend the plaint or make good the deii(?iencj. The 
learned Judge furtlier gave his reasons for holding that the plaint 
when presented was insufficiently stamped.

D dl second appeal to this Gonrfc tJie case lias been referred to 
a Bench of three Judges. Before us the case has been almost 
entirely arg'ued on the effect of the words saoh decision shall be 
final as between the parties to the .suit ” in section 12 o f the Court 
Fees A.ot, a poiat which apparently was not raised before the Dis- 
trict Jud '̂e, and which  ̂ I must sayj is not in so many W'ords taken 
in the memorandum of appaal to this Court. The section cited 
above provides that “  every question relating to valuation for the 
purpô se of determining the amount of any fee chargeable under 
this chapter on a plaint or a memorandum of appeal shall be 
decided by the Court in which such plaint or memorandum, as the 
case may be, is filed, and such decision shall be final as between the 
parties to the suit.”  The question we have to decide is—whicli of 
the orders passed by the Subordinate Judge in this case is the 
“ decision ”  which is to be considered “  final ”  under section 1 2 .

Putting aside as immaterial the order passed on November 
17th, it being merely a repetition of the order passed on the 16th, 
there are two orders which we have to consider. The first is the 
order of November I 6th, by which the Subordinate Judge held 
that the plaint was not sufficiently stamped and directed the defi
cient dui^ to be made good within four days. It is admitted that 
if that order is the “  decision which section 1 2  makes fiual as 
between the parties, the case is at an end, the plaint not having 
been stamped within limitation to the amount required by that 
order. The second order is that passed at the hearing of an issue 
raised between the parties, by which it was held that the plamt 
when presented ’ŝ as sBHoiently stamped; and so was a valid plaint.

Amjad Ah

M ix h a m m a b
ISEAlli.
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1897 I f  tliat order be the decision ”  referred to in section 12 o f the
r r ------ 1 Court Fees Act, ife is admitted that this appeal must so far be"Amjad A il  ' ^

V. allô ved.
In my opinion the latter of the two orders must bo (;onsidered

to be the “ decision ”  referred to in section 12 of the Court Fees 
Act. To hold otherwise would, it appears to me, be most unjust 
and productive o f hardship in many oases. The first order was 
not one passed between the parties. Indeed on November 16th, 
when that order was passed, there can hardly be said to have been 
any parties or any suit. The plaint had not been admitted nor 
registered, and the defendants had not been summoned. I find it 
difficult to understand how a decision can be arrived at, which will 
be final as between partie,-̂ , at the making of whi ĵh practically 
neither party was heard. On tlie presentation of the plq,̂ nt, all 
that happened was that the Munsarim made a report to the Court 
whicli the Court adopted, apparently without even calling on the 
plaintiffs. On the foliowi.ig day, when the plaintiflFs did contest 
the correctness of the order as to the insufficiency of the court fees, 
it was too late, limitation having expired, and, according to the 
respondents' conicntion, this decision, though passed without 
hearing either party, is final and deprives the plaintiffs o f  all 
redress. I  am unable to believe that the Legislature intended the 
word decision ”  to be so interpreted. I  cannot think that it'^was 
intended to mean a mere ex parte order by the Court, passed 
without argument and in the absence at least o f one of the parties 
—the defendants. I take it that in a case in which the defendants 
have appeared and in which one or other side challenges tho 
correctness o f the court fees paid on the plaint, in that case the 
Court will have jurisdiction, and will be bound, to decide the 
question of valuation as between the parties, and may conceivably 
take a view different from that which it took wlien tlie plaint 
was presented and before it was admitted and registered. Tho 
latter order is, in my opinion, simply an interlocutory order wliich 
the Court may vary as long as it has seisin o f the case. In 
this ooaaection the word “  filed ”  used in section 12 is significant.

16 THE INDIAN LAW REPOETS, [VOL. X X .
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That "word certainly means something more than “  presented ” for 
admission. It implies that the plaint or menioranduni of appeal 
has been admitted and put on the files of the Gonrt. That is the 
sense in which the same word is used in seetion 28 o f the Court 
Fees Act; and I  see no reason -why I should give a different mean
ing to it in section 12. And indeed the words of the section read 
in tlieir natural and literal sense are wholly inapplicable to a case 
in which the plaint had not been filed, a ad in which there was 
.therefore no existing suit, and no j)arties to such suit. To accept 
the opposite construction, the section would have to be read is 
presented for admission and filing and such decision shall be 
final as between the persons intended to be impleaded in a suit 
sought to be iiistituted.” I know no principle o f law which would 
justify so unnatural a construction.

WhVn the Legislature intends to confer the status of finality 
upon an eco parte decision, it does so in plain and explicit terms, 
as in section 5 of the Court Fees Act. In the absence of clear 
and unequivocal language to the contrary, I  must hold that a 
decision to be “ final as between the parties” , must be a judicial 
decision upon a hearing in which the general judicial roaxim of 
“  Awdi alteram partem has been observed. I f  then a plaint 
or memorandum o f appeal has been so “  filed, ”  (and under the 
E,ules*of this Court it cannot be so filed without a report by the 
Munsarim tlaat the court fees paid on it are sufficient) it surely 
would be open to the defendant at the hearing to contend that the 
fees paid were insuf&cient, and that for that reason the plaint on 
the files o f the Court was not a valid plaint. On deciding such 
a plea—-as is the case here—the Court would in my opinion come 
to the decision,which, under the wording o f section 1 2  of the 
Court I ’ees Ac?, would be final as between the-parties. As an 
illustration I  would take a case in which Es. 1 0  was the anaouijit 
o f eourt; fees legally chargeable on a plaint, but in which froni 
ignorance the Munsarim reported to the Court that Rs. 1,000 

ought to have been paid, and that the Court adopted and acted on 
that report, I f  theJi the plaintiff pay that sum“ -tis indeed he

A m ja d  A l l  
■y.
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must do or have his plaint rejected—surely the defendant at the 
hearing would be entitled to plead that the proper court fee 
chargeable ou the plaint was Es. 10, and that he— if the dccree 
went against him—ought not to have to pay the extra Rs. 990 in 
costs. I  certainly hold that he could ask fhe Court to decide the 
valuation for court fees chargeable on the plaint, and to hold that 
it had acted erroneously in calling on the plaintiff to pay the 
Rs. 990, and that the plaintiff, i f  successful in obtaining a 
decree, could not recover that sum as part of the costs. This no 
doubt would be hard on the plaintiff, who simply obeyed the 
order o f the Court, but the defendant would not be iu fault, 
and the plaintiff would not be entitled to pass the loss on to the 
defendant and to make him responsible for the mistake of the 
Court.

Iu the above observations I  desire to guard myself agaiust its 
being supposed that iu this judgment I have had in my ooutem- 
platiou any of the cases undei* section 54 of the Code o f Civil Pro
cedure in which the Court may rejeot a plaint. None o f these 
cases come within the scope of the present appeal.

Some argument was addressed to us on an analogy which it 
was sought to draw from the practice of the High Court m cases 
under section 3 of the Court Fees Act. The procedure enjoined 
by statute and the practice of the High Court and of the District 
Court is, however, so very different iu those matters that no useful 
analogy can be drawn from them.

For all the above reasons I am of opinion that the order passed 
by the Court of first instance at the hearing of the suit on March 
12th, 1894, was the “  decision ”  which, under section 12 o f the 
Court Fees Act, is final as between the parties.

I would therefore allow this appeal, and, setting aSide the 
decree of the lower appellate Court, I would remaud the case under 
the section 562 of the Code of Civil Procedure for a decision on 
the merits, the lower appellate Court having decided the suit on a 
preliminary point. I  would direct that costs should abide the 
event,
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K nox, J.—-I  fully concur and have nothing mors to add.
Blair , J.—I  oonour.
By  t h e  C o u r t . — The order o f the Court is that the appeal 

be allowed, the decree on the preliminary point reversed, and the 
case remanded under section 562 of the Code of Civil Procedure 
to the lower appellate Court with directions to readmit the case on 
its file o f  pending appeals and to dispose o f it aocording to law. 
Costs will abide the result.

Appeal decreed and cause remanded.

1897

Before Mr. Justice Knox, Mr. Justioo Blair; and Mr, Justice BurTcitt.
WAN'D LAL (PiArjJTriT) «. BANSI (Dbpendastt).*

Pre-morfffage — Wajil-ul-arz—Oo-sharer —Mortgagee o f  a co-sharer not 
himself a eo-sharer,

Twfo co-sliarers in a village, A and G, mortgaged fclieir proprietary interest, 
with possession, to L. L made either an assignment or a suh-mortgage of her 
interest under the mortgage for a term of twenty years to B, with a foreclosure 
clause in case of non-payment, B afterwards transferred to X for an unexpired 
period of sixteen years and eleven months the interest itt the property which he 
had acquired from L. One N L, a co-sharer in the village, thereupon brought 
a suit for pre-mortgage in respect of the transfer to X, on the hasis of the 
village ioajih-nl-ars, which gave a right of pre-emption or pre-mortgage when 
the share of a co-sharer shoiild be sold or mortgaged.

Seld, that, inasmuch as B could not he regarded as a co-sharer, no right 
of ;gre-mortgage arose in favour of N L in respect of the transfer of the 
mortgagee i-nterest from B to X. The jjrinciple laid down in Khair-un-nissa 
B ili V. Amin Bibi f l )  and in AU Ahmad v. Itahmat'%l-lah (2) followed.

The matez'ial facts of this case are fully stated ia the 
judgment of Burkitt, J,

Munshi ifadAo for the appellant.
Mr. Roshan Lai, for the respondent.
B ĵekitt, j  :— The question we have to decide in Full Bench 

in this second appeal has arisen in the following manner. Two 
co-sharers named Asa and Gopal mortgaged their proprietary 
interest with possession to Musammat Laria, The latter-^ade

* Second Appeal No. P3S of 1896, from a decree of Munshi Mata Prasad, Sub- 
ordinate Judge of B^nda, dated the 3rd Pabruary 18̂ 16, reversing a decree of 
Babu Jailal, Munsif of Hatnirpiir  ̂dated the 3rd Deoemher 1806.

(1) WeeHy Notea, 1887, p. 93. (3) I, L. R., 14 AU., 19S.
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