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For the appellant it was contended thab the solenamah had beey

. Monmsawar confirmed by a deeree, A copy of the judgment in the cage in
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which the solenamah was fited has been put in,but no copy of the
decree is produced. We think therefore that the lower Appellate
Court was justified in holding upon the evidenco that the defond.
ants in these two cages were nob partics to the solcncmna,h, and
when it was found that they had righls of occupancy certainly in
respect of some portion of their holding, the Court below was
right in dismissing the suit to ejoct them.
These two appeals are dismissed with costs,

H, T, H,
Appeal No. 2138 allowed,

Appeals Nos, 2159 omd 2140 dismissed,

Before Mr. Justice Totlenham and Mp, Justice Norris.

BASARTUT ALI anp ornurs (18T Panty DEveEnpants) », ALTAT HOSAIN
(PrATNTIFF) ¥
Bengal dct VIII of 1860, 5. 2T~ Limitation—-8uit for possession—Question of
title.

Wheve the plaintiff alloged that he was tho holder of 4 jote under the
defendent by whom hLe had been forcibly dispossessed, and mued for g
declaration of his title and for recovery of posscssion claiming a right of
ocoupanoey, and the defendant, while admitling {hal tho plaintitf had for
one or two years been o tensnl of a smwll portion of the land in suit
denied his title 1o the remainder; or that he had acquired a right of occu-
paney :

Hpld, that the suit was one to try o Jond fids qnestion of title, and that
it was not barred by one yoar's limitation under s, 27 of Bongnal Act VIII of
1869, but was muintainable within 12 yoars from tho date of the cause of
action. Srinath Bhattacharji v, Ram Ratan De (1) distinguished.

THE plaintiff sued for posscssion of 10 bighas of land and

for a declaration of his right thercto, alleging thab it was his

gorabundi ancestral jote. ITe alleged that ho had been dis-
possessed by the principal defendants on the Gth Sawan 1291 F.

“Appeal from Appellate Decroe No. 2309  of 1886, agninst the decree of
W. Verner, Bsq, Judge of Bhagulpore, dated the 24th of Heptember,

1886, offirming the decree of Baboo Bomols Olnun Mozoomdar, Munsiff of
Joamed, dated tho 26th of Junuary, 1886,

(1) L L, R,, 12 Cale,, 606,
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(13th July, 1884), and that they had no right thereto except that
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of receiving the fixed rent payable in respect thercof. He also Bassrorarr

claimed mesne profits for the time he had been out of possession,

D. B
ALTAR

The principal defendants pleaded that the dispossession had Hosam.

taken place in Assar 1289 (June 1882), and that the suit
which was instituted on the 16th May, 1885, was barred by
one year’s limitation. They further denied that the jote was
ancestral, and stated that the plaintiff's father and grandfather
lived at a place called Chura, about four coss distant from the
land in suit, and that the plaintiff himself only came to Bara
which adjoined these lands. They further stated that the first
defendant, Basarut Ali, took some 8 highas 19 cottahs of land
from the jote of the defendant No. 4, Tika Gope, and gave it to
the plaintiff in 1286 (1878-79); that in 1288 (1880-81) the
rates of these jotes were increased, and both the plaintiff and
defendant No, 4 began to cultivate both the plots jointly till
1289, when they took possession; and that the plaintiff had
acquired no right of occupancy in the lands in suit.

Tika Gope was made a defendant, as the plaintiff alleged that
he had been put in possession by the other defendants of some
of the lands.

The Munsiff held that the suit was not one under s, 27 of the
Rent Act, and that it was not barred by one year’s limitation,
but that the period of 12 years was properly applicable. He
further found that the plaintiff had acquired a right of occupancy,
having proved possession for more than 12 years, and that the
defendants, the ticcadars, were not entitled to dispossess him.
He did not, however, decide the question ag to whether the rent
had been permanently fixed, He accordingly gave the plaintiff
a decree for possession and for mesne profits, '

. The defendants appealed. The lower Appellaste Court

concurred in the finding of the Munsiff as to the plaintiff's
. having established his right of occupancy and his right to
recover possession, but considered that a decision should have
beencome to upon the gquestion as to whether or not the rate
of rent was fixed in perpetuity. As, however, that was not made
a ground of objection to the decree, that Court merely confirmed
the decree of the Court below and dismissed the appeal,
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The principal defendants now preferred thiy second appeal

Basanuz an: to the High Court, and contended that the suit was barred by
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limitation.

Moulvie Mahomed Yusuff and Baboo Surender Nuth Roy for
the appellants.

Munshi Shamsul Huda for the respondent.

The judgment of the High Court (TorreNmAM and Norgs,
JT)) was as follows :—

The only point taken in this second appeal is that the plain.
tiffs suit, which is one to recover land of which he had been
dispossessed by the defendant, his landlord, is barred by limitation
gs not having been brought within onc year from the date of
dispossession,

According to the plaintiff’s case, as stated in the plaint, the
suit was brought within one year from the date of disposscssion,
According to the defendant’s case, dispossession took place some
two years before the suit was brought.

The Courts below, however, found it immaterial to decide which
date of dispossession was correct, because they held that as this
was a suit to establish plaintiff’s title to recover possession of land,
the limitation would be 12 years and not onc year, This
question was decided only by the first Court. The lower Appellate
Oourt was silent in respect of that issue. "Weo must conclude that
the point was abandoncd because the defendant-appellant
must have acquiesced inthe judgment of the first Court that,
the suit being onc for title, one year's limitation would not
apply.

'We are asked in this appcal to hold that one year's limitation
does apply to the casc, and that the suit should be sent back
for a clear finding as to the date when the cause of action
accrued,

In support of this contention we have been referred to a deci-
sion of this Court in Srénath Bhattacharji v. Ram Ratan De (1), and
to a recent decision by tho Chief Justice and Mr, Justice Cunning-
ham in sccond appeal No, 1215 of 1886. The reported cage held
that, although the plaintiff might ask for a declaration of title,

(1) 1, L. R, 12 Calo, 606,
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still one year's limitation, under s, 27 of the Rent Act of 1887
1869, would apply where the exiStence of the tenure isnot dis- Brganur ALc
puted and the plaintiff’s original title, as tenant, had not been ALam
questioned, and where there is no question of title raised in the Hosay,
sult or raised before the suit, cxzeept whether on the one hand
the plaintiff has been dispossessed by force, or, on the other hand,
his tenure has come to an end by bis having relinquished it. The
Court held thab the suit was not a suit to try title within the
meaning of the rule referred to.

In the present case, however, we find that the defondant from
the commencement denied that the plaintiff had any title what-
ever. Of the 10 bighas claimed, he only admitted that, during
one year or for two years, the plaintiff had been a tenant in
respect of something under 4 bighas. On the other hand,
the plaintiff set up a gorabundi tenure, and prayed the Court to
decide that question of titlein his favor. We think, therefore,
that this case differs from the case of Srinath Bhattacharji v.
Rum Ratan De (1), and that there being a bond fide question of
title, the suit was maintainable within 12 years from the date
of the cause of action

The appeal is dismissed with costs.

H T, H Appeal dismissed,

Before Sir VW. Comer Petheram, Knight, Chief Justice.
IN THE MATTER oF THE PETrrIoN oF SHARUP CHAND MALA. 7 188;70
W .
SHARUP CHAND MALA o, PAT DASSEE.* i

RevigwError of law—Law, Mistaken view of~Civil Procedure Code (dci
XIV of 1882), s, 623,

A review of judgment may be grented (if it is necessary fov the ends of
justice that the judgment should be reviewed), where there is an error
of law an the face of the judgment, or where the decision of the Court
has proceeded upon a mistaken view of thelaw, ? Rewa Makion v, Ram
Kishen Singh (2) referred fo. !

In this case, without deciding whether there was or not any ervor in law,
the application for review of judgment was refused on the ground that it
did not appenr there was any donger of ity causing a miscarriage of justice.

# Civil Rule No. 1025 of 1887 on an application for roview of judgment
in' appeal from Appellate Decreo No. 1272 of 1886,
(1) L L. R, 12 Cal, 608, - (2 LI, R, 14 Cale,18 ;1. L, B\, 13 1, A, 106,



