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* distinetly that the claimant here is & trustee for the judgment-
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debtor ; he merely finds a state of facts from which we are asked ™ Fauro

to infer that he intended so to find. "I do not think that we
5ught to draw that inference from those facts, and, therefore, wo
think {that he was wrong in the conclusion to which he came, and
that this rule must be made ahsolute with costs.

T, A P Rule absolute,

Before Mr. Justice Tottenham and Mr. Justice Norris.

MOHESHIWAR PERSHAD NARAIN SINGI (Prarwtive) ». SHEOBA-.
RAN MAHTO (DEFENDANT)
AND
MOHESHYWAR PERSHAD NARAIN SINGH (Pramtirr) o, DURBSUN
RAUT Anp orHERS (DEFENpaNTs).?

Right of occupancy—Agreement restricting right of occupancy—The Bengal
Tenancy Act (det VIII of 1888), s 178, Applicabilily of, fo suits
pending when Act came into force.

Scction 178 of the Bengal Tenancy Act (Act VIII of 1885) has no appli-
cation to suits instituted before the date on which that Aet came into force.

So whare a landlord sued to sject a tenant who had executed a solenamalk
agrecing to hold the land in suit for a specificd period at a specified rent, and
providing that the Jandlord was to be at liberty to enter on the lands at the
expiry of the peried, and the suit was instituled on the 6th Qctober, 1883, and
where it was found that at the date of the selenamalk the tenant had acquired

a right of aceupancy with respect to some of the lands in suit:  Held, that

the tenant was nol eatitled to the benchts conferred by s 178, ol 1, sub-

clause (D) of the Bengal Tenancy Act, but was liable to be ejected,

THE suits which gave rise tothese threc appeals were instituted
on the 8th October,1885, and their object was to eject the defend-
ants from certain landsin their possession.

It was alleged by the plaintiff that the defendants held their
lands under the terms of a solenamah, dated the 21st Septerber,
1878, from the year 1286 to the year 1290, The solenamal con-
tained a stipulation that after the expiry of the term the land-
lord (the plaintiff in these suits) would be at liberty to enter upon

# Appeals from Appellate Decrces Nos. 2138, 2139 and 2140 of 1886,
" against the decrees of Baboo Amirto Lall Chatterjee, Subordinate Judge of
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the lands, and the ryots (the defendants) would not be allowed to

u—u—*—”—"——“ . . . .
Mompsmwar cultivate the same without execuling a new lease,
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The solencmah was alleged to have been made with a view to
compromising cortain suits then ponding for the recovery of
arrears of rent. The term covered by the solenamal expired in
1290, and as the defendants held over a verbal notice to quit was
served and these suits were institutod.

The defendant in appeal No., 2138 admitted the solenamah, but
the other defendants denied it. All the defendants pleaded limitas
tion, denied notice and its sufficiency, and claimed a right of
occupancy. The Munsiff held that the defoudants had admitted-
1y held over after the expiry of the term and paid rents to the
landlord ; that at the time of the solenamal the defondants had

acquired a right of occupancy in portions of the lunds covered by
the solenamal; and that in consequence, under s, 178, ol 1, sub-
clause () of Act VIII of 1885, the solenwmal taking away that
right was invalid, Upon these grounds he dismissed the suits
without deciding as to whether the solenumal was genuine or not,

The lower Appellate Court found that as rogards the defend-
ants in the appoals Nos, 2189 and 2140 the solenamah had not
been proved and was not genuine, and that even supposing it was
genuine, its cffect was to take away an occupancy right in exist«
ence at the date of its exccution, and therefore under s, 178, cl, 1,
sub-clause () of Act VIII of 1885 it had no application to - the
case, and that the suit for ojectment did not therofore lic so far as
the portion of the lands in which the defondants had a right of
occupancy ab the date of the solenamah, Agrogardsthe remainder
of the lands in suit the lower Appellate Court held that the de
fendants wore equally protocted from cjectment under the provi-
sions of g, 21 of Act VIII of 1885, This deeree of tho lower Court

dismissing the suits was accordingly confirmed,

The plaintiff now appealed {o the High Court,

Baboo Durga Dass Dutl for the appellant.

Daboo Benode Behar Mookerjee for the respondent in etppoal‘

No. 2138.

Mr. O, Gregory for tho rospondents in appeals Nos. 2189

and 2140,
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The judgmant of the High Court (Torrgymiv and NoRrig, J7J.)
was as follows i—

These three appeals arise out of suits to eject the defendants
upon the ground that the period of their holding had expired.
The plaintiff's case was based upon an alleged solenamul or agree-
ment entered into between the plaintiff on the one hand and
several ryotson the other in previous suits. The previous suits
were for arrears of rent, and a dispute arose as to the amount of
the jumma, In those suits a petition was put in by the plaintiff
on the one hand, and it issaid that there was a corresponding
petition on the other side, agreeing to a particular rate of rentand
agreeing between the parties that the ryots should hold a certain
specified area for a term of five years at a given jumma. The
term having expired the plaintiff sued to eject. In the first case
before us, namely, appsal from Appellate decree No, 2188 of 1886,
the defendant in the lower Court admitted that he executed this
solenamak ; and we think that as he did o it is now impossible for
him to escape the effect of it. The lower Courts gave him the
benefit of s 178 of the Bengal Tenancy Act, which provides that
¢ nothing in any contract betwecn & landlord and a tenant mads be<
fore or after the passing of this Act shall take away an occupancy
right in existence at the datc of the contract.” The Court consi-
dered that, as regards a certain portion of the land in question,
these defendants had acquired occupancy rights before the alleged
solenamoh was executed. We think, however, that in this suit,
which coramenced before the new Tenancy Act came into force,
the tenant cannot get the benefit of s 178, We think that
the point to be looked to was, what was the right of the tenantat
the time that the suif wag brought. At the time the suit was
brought there was nothing to prevent his confbracting himself out
of his rights. That being so we think that in ihe appeal from
Appeliate decree No, 2138 of 1886 the plaintiff is entitled to suc-
ceed, That appeal therefore will be allowed with costs in all the
Courts,

But as regards the other two appeals, Nos, 2139 and 2140 of
1886, the defendants in the lower Courts repudiated the alleged
solenomah and denied having been parties to it. And the Courts
found as a fact that they were not parties,
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For the appellant it was contended thab the solenamah had beey

. Monmsawar confirmed by a deeree, A copy of the judgment in the cage in
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vy oot

which the solenamah was fited has been put in,but no copy of the
decree is produced. We think therefore that the lower Appellate
Court was justified in holding upon the evidenco that the defond.
ants in these two cages were nob partics to the solcncmna,h, and
when it was found that they had righls of occupancy certainly in
respect of some portion of their holding, the Court below was
right in dismissing the suit to ejoct them.
These two appeals are dismissed with costs,

H, T, H,
Appeal No. 2138 allowed,

Appeals Nos, 2159 omd 2140 dismissed,

Before Mr. Justice Totlenham and Mp, Justice Norris.

BASARTUT ALI anp ornurs (18T Panty DEveEnpants) », ALTAT HOSAIN
(PrATNTIFF) ¥
Bengal dct VIII of 1860, 5. 2T~ Limitation—-8uit for possession—Question of
title.

Wheve the plaintiff alloged that he was tho holder of 4 jote under the
defendent by whom hLe had been forcibly dispossessed, and mued for g
declaration of his title and for recovery of posscssion claiming a right of
ocoupanoey, and the defendant, while admitling {hal tho plaintitf had for
one or two years been o tensnl of a smwll portion of the land in suit
denied his title 1o the remainder; or that he had acquired a right of occu-
paney :

Hpld, that the suit was one to try o Jond fids qnestion of title, and that
it was not barred by one yoar's limitation under s, 27 of Bongnal Act VIII of
1869, but was muintainable within 12 yoars from tho date of the cause of
action. Srinath Bhattacharji v, Ram Ratan De (1) distinguished.

THE plaintiff sued for posscssion of 10 bighas of land and

for a declaration of his right thercto, alleging thab it was his

gorabundi ancestral jote. ITe alleged that ho had been dis-
possessed by the principal defendants on the Gth Sawan 1291 F.

“Appeal from Appellate Decroe No. 2309  of 1886, agninst the decree of
W. Verner, Bsq, Judge of Bhagulpore, dated the 24th of Heptember,

1886, offirming the decree of Baboo Bomols Olnun Mozoomdar, Munsiff of
Joamed, dated tho 26th of Junuary, 1886,

(1) L L, R,, 12 Cale,, 606,



