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FULL BENCH.

Before Bir drthur Strackey, Enight, Chisf Justice, Mr, Justice Ranerii and
Mr, Justice Aikman. ‘
RAM DAYAL (DerenpANT) 0. MADAN MOHAN LAL (Prarnrres).¥
Res judicata—Civil Procedure Code, section 13, Explanation III—Suif for
posscdsion of land ahd mesne profits past and fulure—Future mesne

profits not granted—Subssquent suif for suck future mesne profite not
barred.

Held that where a suit has been"brought for possession of immovable
property and for mesne profits both bafore and after suit, the mere omission
of the Court to adjudicate upon the claim for fubure mesne profits will not, by
reason of gection 13, Explanation IIT, of the Code of Civil Procedure, operate as
a bar to a subsequent suit for mesue profits accruing due after the institution
of the former suib. Mon Mokun Sirkar v. The Secretary of State for India
in Council (1) followed. Jiban Das Oswal v. Durga Pershad Adhrikari (2);
Pratab Chandra Buruwa v. Rant Swarnamayi (8); Julius v. The Bishop
of Oxford (4); In re Baker (5); Bhivrav v. Sitaram (6) and Thyila
Kandi Ummatha v. Thyila Xandi Cherie Kunhamed (7) referred to.
Ramabladra v. Jagannatha (8) discussed. Narain Das v. Hhan Singh (9)
overruled?

THis was a suit for the recovery of mesne profits of certain
zamindari property for the year 1301 Fadli, .., from the 26th
of September 1893 to the 14th of September 1894.

The facts of the case are as follows :—

The plaintiff had brought a preyious suit against the same
defendant on the 5th of December 1893 claiming possession of a
share of zamindari property and of a-dwelling house. He also
claimed mesne profits as follows,—first, mesne profits for 1298 to
1300 Fasli, both years inclusive, and, secondly, future mesne
profits, that is, mesne profits from the date of the institution of the
suit up to the date when possegsion of the property should be

* Second Appeal No. 920 of 1896, from a decree of Babu Madho Das, Sub-
ordinate Judge of Baveilly, dated the 206h August 1896, confirming a decree of
Pandit Girraj Kishor Dat, Munsif of Bareilly, dated the 27th June 1836.

(1) (1690) I. L. R., 17 Cale., 968. (5) (1820) L. R, 44 Ch. D., 262.
(2) (°893) L L. R., 21 Calc., 262 (6) (1894) I L. R., 19 Bom., 532.
(3) (1869) 4 B.L. R., 113, (7) (1881) I. L. R., 4 Mad., 308,
(4) (1880) L. R., 5 App., Cas., 214. (8) (1890) L L.R., 14 Mad, 328.

(9) Weakly Notes, 1884, p. 159, :
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delivered tohim, The decree in that suit was passed on the 6th
of June 1894, Tt awarded to the plaintiff possession of both
the properties claimed, and awarded mesne profits up to the 25th
Septermber 1893, Then followed the words :—*¢ The rest of the
claim is dismissed.” The pleintiff subsequently filed the present
enit claiming mesne profits subsequent to tht 25th of September
a8 stated above. The defendant resisted the suit on the ground
that the claim for future mesne profits was barred by the opera-
tion of section 13, Explanation IIT, of the Civil Procedure Code,
the claim for future mesne profits in the former suit not having
been dealt with, and therefore by implication having been refused.
It shonld be noted, as stated hereafter in the judyment, that the
order in the decree above quoted—The rest of the claim is
dismissed ”~~did not refer to the claim for future mesne profits
but to a portion of the meene profits claimed for a period before
suit.

The Court of first instance (Munsif of Bareilly) overruled
the defendant’s plea of r¢s judicata and gave judgment for the
plaintiff, though for a sum less than that which he claimed. On
appeal the lower appellate Court (Sub'ordinate Judge) upheld the

decree of the Munsif and dismissed the appeal. The defendant

thereupon appealed to the High Court.

Babu Jogindro Nath Chaudhri, for the appellant, contended
that the present suit was barred by the rule of res judicata.
In the former suit for possession betwe:zn the same parties, the
mesne profits between the date of suit and the date when
possession of the property should be delivered to the plaintiff
had been expressly claimed. The decree after giving certain
reliefs went on to say :—TheTest of the c¢laim be dismissed.”
This was an express refusal of the relief relating to future mesne
profits. Even if it be not so, Explanation ITI tosection 13 would
bar a claim like the present, because in the former suit it was a
relief claimed in the plaint which- was not granted by the decree
and for the purposes of res judicata must be deemed to have been
refused. This position is supported by a ruling of this Court



VOL. XXI.] ALLAHABAD SERIES. 427

directly in point—Narain Das v. Khan Singh (1)—where the
learned Judgeg held that Explanation III to section 13, would
bar a suit for mesne profits where in a former suit subsequent
masne profits had been asked for in the plaint and nothing
was said about them in the decree. Section 211 and the last
paragraph but one of’section 244 of the Code in order to make
them consistent with Xxplanation III to section 13 should be
read as applying only to cases where the plaint does not claim
mesne profits acerning after the institution of the suit. The same
principle is also laid down in the case of Ramabhadra v. Jag-
nathe (2). When wasilat is claimed without further specifi-
cation, it means mesne profits up to the date of delivery of pos-
session, see Falkhar-ud-din Mahomed Ahsan Chowdhry v. Ojfi-
cial Trustee of Bengal (3) also Puran Chand v. Roy Radha
Kishen (4).

A contrary view has been takenin Mon Mohun Sirker v.
The Secretary of State for India in Council (5) and in Jiban
Das Oswal v. Durga_Pershad Adhikari (8). The latter of
these onses has no bearing on the present case as there no future
mesne profits were claimed. The ruling in I. L. R., 17 Calcutta,
is a doubtful one. On general principles a suit for future
megne profits would lie in cases where the plaintiff simply asks
for possession, but in cases where future mesne profits are claimed
and the decree expressly refuses them or is silent with reference
to them no subsequent suit will lie. See also Anund Chander
Pal v. Punchoo Lal Soobalah (7), Maxwell on the interpretation
of statutes (2nd edition) p. 286, and Julius v. the Bishop of
Ozford (8).

Mr. 8. Sinka, for the respondent.

In the first place the clause in the decree—the rest of the
claimis dismissed,”—if construed in conformity with the judgment,
clearly refers, not to any mesne profits after the date of the suit,

(1) Weekly Notes, 1884, p. 159. ¢5) (1890) L L. R,, 17 Calc., 968,

(2) (1896) I L. K., 14 Mad,, 328,  (6) (1893) L L. R, 21 Cale., 252.

(3) (1881) L. R, 8 1. A, 197. (7) (1870 14 W. R., (¥. B.} 33; at p. 36,

(4) (1881) 1. L. R., 19 Calec, 132. (8} (1880) 49 L. J, Q. B. 577; at pp,
§88, 590,
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but to the mesne profits claimed for the period before suit in
excess of the sum to which the Court, in the previous suit, consi-
dered the plaintiff to be entitled. )

But even supposing that the elause refers, as contended by the
other side, to the mesne profits that might have accrned after the
date of suit, still the present suit cannot be ‘held to be barred, as
Explanation III to section 13 of the Code of Civil Procedure can
have no reference to a case of this kind. The case of Narain
Das v. Khan Singh (1), relied upon by the appellants, does not
lay down the law on the point correctly, and is in conflict. with
the decision of the Calcutta High Court in Mon Mohun Sirkar
v. The Secretary of State for India in Council (2) and of the
Madras High Court in Bamabhadra v. Jagannatha (3). 'The
learned dJudges who decided the case of Naratn Das v. Khan
Singh seem to have been led to hold as they have done, under the
impression that but for their so holding there would be an incon-
sistenoy between sections 211 and 244 (penultimate paragraph)
and Explanation III to section 13. That view, it is submitted, is
not correct, on the ground-—supported by the "Calcutta and
Madras cases above referred to—that the mesne profits after the
date of the suit could not be said to form part of the plaintiff’s
cause of action, as he was not entitled to claim as a matter of right
what bad not accrued due at the date of the institution of the suit,
In fact, had it not been for the provisions of section 211, which
enables a plaintiff to claim mesne profits which might accrue in
the future, and the object of which is merely to avoid multiplicity
of suits, it would not have been open to the plaintiff 4o claim
future mesne profits at all.

Now section 211 is not mansatory but merely an enabling and
permissive section, which gives the Court only a discretionary
power which it is free to exercise or not as it thinks fit, regard
being had to the ciroumstances of each particular case. The case
of Julius v. The Bishop of Owford (4), relied upon by the

(L) Weekly Notes, 1884, p. 159. (8) (1890) 1. L. R., 14 Mad., 328.
(2) (1890) L L. R., 17 Calc,, 968.  (4) (1880) L. R., 5 App, Cas,, 214.
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appell;nts, laysdown that the party who contends that the power
given to a count by n enabling provision, such as the word “ may ”’
imports, is to be regarded as an imperative obligation should prove
that contention. There is nothing to show that in enacting sec-
tion 211 the Legislature intended that the courts were not free to
exercise their discretipn in granting or refusing a relief elaimed
in the plaint as to future mesne profits. That being so, the dis-
missal of a claim for future mesne profits cannot be said to be
barred by reason of Explanation ITI to section 13, as the words
“relief claimed ” in the explanation can only be taken to apply to
“’r‘hat has actually accrued to the plaintiff, that is, what the plain-
tiff could claim as a matter of right, as included in his caunse of
action, not to something which he could only claim as an appeal
to the discretionary power of the Court, which might be granted
or refused.

S8tracEEY, C. J—The plaintiff in this case claimed a sum
of money in respect of the mesne profits of a zamindari property
for the year 1301 Fasli, that is to say, from the 26th September,

1893, to the 14th September, 1894. The snit was institnted in ‘

June 1898, In defence to the suit it was pleaded that inasmuch
as the mesne profits claimed in the suit had been expressly claimed
in a previous suit, and had not been allowed in that suit, the
claim was barred as res judicata by virtue of Explanation IIT to
section 13 of the Code of Civil Procedure. That plea was over-
ruled by both the lower Courts. Tt is again raised by the
defendant in his Second Appeal to this Court. The only
question which we have to decide is whether the Courts ought
to have held the suit to be barred by section 13 of the
Code. -

The former suit was brought by the same plaintiff against
the same defendant on the 5th December, 1893. In the plaint
the plaintiff claimed to recover possession of the same share of
zamindari property, and of a dwelling-house. Ha also claimed
mesne profits as follows—first, mesne profits for 1298 to 1300 Fasli
both years inclusive ; and secondly, future mesne profits that is
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mesne profits from the date of the institution of the suit up
to the date when possession of the property should be delivered
to him,

The decree in that suit was passed on the 6th June, 1894, It
awarded possession to the plaintiff of both the properties claimed.
As regards mesne profits, it awarded to the plaintiff a sum of Rs.
1,882-9-11, out of Rs. 3,089-10-10 which were claimed in the
plaint as mesne profits for the Fasli years prior to the suit. That
is, it awarded mesne profits up to the 25th September, 1893,
Then followed the words ~“The rest of the claim is dismissed.”
In the present suit the claim i3 for mesne profits for the year 1301
Fasli, that is, from the 26th September, 1893, to the 14th September.
1894, in other words, from the date up to which the decree in
the first suit awarded mesne profits. The contention of the
defendant is that as in the former suit the plaiut included 2 prayer
for future mesne profits subsequent to the institution of that
suit and up to the date of delivery of possession, and as that
claim must, in view of Explanation IIT to section 13, be deemed
to have been refused, the plaintiff cannot now claim any profits
subsequent to the iostitution of that suit.

Before dealing with this contention I must again refer to thes
terms of the decree of the 6th June, 1894, The expression *‘the
rest of the claim is dismissed ” suggests at first sight that the dis-
missal expressly referrad, and was intended to refer, to the claim
for mesne profits after the institution of the suit. If it did so,
then the prayer for such futnre profits was of course expressly
refused. We are, however, eatitled in construing the decrse to
look at the judgment, and when the judgment is looked at, I
think it is clear that the Court j» using the expression “ the rest
of the claim is dismissed ” was referring, not to any mesne profits
after suit, but to the mesne profits claimed for the period before
guitin excess of the Rs, 1,832-9-11, which was all that the Court
considered the plaintiff entitled to for that period., The judg-
ment further shows that, for some unexplained reason the Conrt
was not dealing at all with the claim for future mesne profits. It
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Stwachey,
the deeree, and which, therefore, for the purpose of res judicata .1’

must be deemed to have been refused.

This case Las been referred to a Full Bench for the purpose
of considering a ruling of this Court which is directly in point,
according to which the argument for the appellant would be
correct. That is the case of Narain Das v. Khan Singh
(I). In that case the learned Judges undoubtedly held that
Explanation III to scction 13 would bar a suit for mesne
profits where in & former suit subsequent mesne profits had been
asked for in the plaint and nothing was said about them in
the decree. Theyv appear to have thought that section 211 and
the last paragraph but one of section 244 of the Code, in
order to-make them consistent with Explanation ITI to section
13, must be read as limited to cases where there is no prayer
in the plaint for mesne profits accruing after the institution
of the suit. The question iz whether that view is right. The
conclusion at which I have arrived is that Explanation III to
section 13 does not apply to a case like this. It is necessary
to see what was the nature of the claimin the first suit to the
mesne profits asked for aceruing due after the institution of that
guit. Those mesne profits formed no part of the cause of action on
which the plaintiff came into Court. The cause of action on
which he came into Court was the trespmas committed by the
withholding from him of the possession of land to which he was*
entitled, and the mesne profits corresponding to that cause of
action were the profits appropriated by the defendant during
the continuance of that trespass, that is to say, mesne profits
up to and snding with the iastitution of the suit. In the
absence of any specific provision in the Code, that is where his

(1) Weekly Notos, 1884, p. 159,
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1899 claim would have had to stop. He could not in that suit have
Tow Davan anticipated any cause of action which might subsaquently have
0. accrued to him by the continuance of the trespass, or claimed
oY . further mesne profits by way of damages for such subsequent
s t;;;ﬁ—&y, trespass. The object of section 211 was that, in order to avoid
C.J. multiplicity of suits, a Court in a suil for recovery of poss-
ession of immovable property yielding rent or other profit
should be competent to provide in the decree, not only for the
mesne profits for which the plaintiff is entitled to sue as forming
part of his caunse of action, that is, mesne profits prior to the
suit, but also mesne profits which, but for section 211, he could
not have claimed in the suit at all, mesne profits from the institu-
tion of the suit until the delivery of possession, or until the
expiration of three years from the date of the decree, whichever

event first oceurs.

Now it appears to me that section 211 is a purely enabling
section and gives the Court a discretion to award future mesne
profits which it is free to exercise or not according to all the
circumstances of the particular case. Tf was argned that in cases
where a plaintiff expressly asks in his plaint for mesne profits after
the institution of the suit, the Court, notwithstanding the
enabling language of section 211, has no discretion in the matter,
but is bound, if it awards possession of the property, to make a
decree for future mesne profits in the terms of the section. I do
not agree with this argument. In the decision of the Full Bench
of the Calcutta High Court in Pratap Chandra Burua v. Rani
Swarnamayi (1), the Court had to consider the language of the
corresponding section (section 196) of the Code of 1859, and it was
* there held that the section wassnabling and permissive, and only
gave the Court a discretionary power. As shown by the case of
Julius v. The Bishop of Ozford (2) and by the case of Inre
Baker (3),it lies upon the party who contends that the power or
asuthority given to a Court by enabling language.such as the

(1) (1869) 4 B. L. R, 113,at  (2) (1880) L. R., 5 App. Cas., 214,
P 126 and 129, ~ (8) (1890) L. R, 44 Ch D, 262
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word ¢ may ” is coupled with an imperative obligation to use
it, to prove that contention. There is nothing in my opinion, in
section 211, or in the objects which the Legislature in passing
that section had in view, to suggest thata Court acting under
gection 211 is not free to grant or to refuse a prayer in the
plaint for mesne profits accrning after the institution of the
suit.

Turning to section 244 I cannot agree that the penultimate
paragraph of that section is limited to cases in which the plaint
omits to ask for future mesne profits. The earlier part of section
244 refers to cases in which the decree deals with mesne profits (@)
under section 212, (b) under section 211. In those cases, as well
as in those falling under (¢) the questions referred to canonly be
dealt with in execution, and a separate suit is expressly barred.
The latter portion of the section, on the other hand, refers to cases of
mesne profits accruing after the institution of the suit, which the
decree does not deal with, and a separate suit is expressly authoriz-
ed. The learned Judges in Narain Das v. Khan Singh adopted
the construction to which I have referred, apparently because they
saw no other way of reconciling section 244 with Fxplanation IIT
of section 13. The reconciliation which I suggest is this. The
words “relief claimed ¥ in Explanation III apply only te
something which forms part of the “ claim ” strictly so called,
that is, something which the plaintiff may claim as of right,
something included in his cause of action, and which, if he
establishes his cause of action, the Court has no discretion to
refase. The words ¢ relief claimed ” do not, in my opinion,
include something which the plaintiff cannot in the suit claim
as of right, but can only claim in the sense of an appeal
to the discretion of the Court, and which the Court may
refuse in the exercise of its diseretion on grounds of general
expediency or otherwise, even if the cause of action iz fully
established. ~As was pointed out by Sir Barnes Peacock in the
Full Bench case to which I have referred, the future mesne
profits aceruing after the institution of the suit do mot form
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part’of the cause of action, cannot be claimed as of right, could
not, but for section 211, be asked for at all, and may in any case
be refused by the Court at its discretion.

There is no other case besides that of Narain Das v. Khan
Singh (1) which fully supports the appellant’s contentién, The
case of Mon Mohun Sirkor v. The Secreta’ry of State for Indig
in Counctl (2) on which the lower Courts have relied, is fully
in accord with the views which I have expressed. When that case
is compared with the later case of Jiban Dos Oswal v. Durga
Pershad Adhikari (3) the view of Explanation ITT of section 13
becomes, I think, very clear. In the later case the former suit
was for recovery of possession and for mesne profits prior to the
institution of the suif. The decree awarded possession, but was
silent as regards mesne profits. The plaintiff brought a subsequent
suit in which he claimed both mesne profits prior to the institution
of the first suit and also mesne profits for a period eubsquuent
to that snit. It was held that the claim for mesne profits prior to
the institution of the first suit was barred by section 13 of the
Code, but that the olaim for snbsequent mesne profits was not.
The case of Mon Mohun Sirkar v. The Secretary of State for
India in Council was distinguished with reference to the essential
difference between a claim for mesne profits accrued due before
the institution of a suit and subsequent mesne profits asked for
in the plaint by reason of section 211, but not then acerued due.
In the former csse a refusal or an omission by the deereeto
grant velief falls within Explanation III, because it is a refusal
to grant a relief, which, if the plaintiff had made out his case,
the Court would have been bound to grant, which related to
matters in respect of which hewhad a complete cause of action—a
claim in the sense of a claim as of right. . In the latter case these
conditions are not satisfied, and if it is proper to describe the prayer
in plaint a8 “claiming ” a relief, it iz not a relief “claimed ” in
the sense of Explanation I11.

(1) Weekly Notes, 1884, p. 159, (2) (1890) L L. R., 17 Calo,, 968.
(8) (1893) L. L. R., 21 Calc,, 252,
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The case of Ramabhadra ¥. Jagannatha (1) has been
referred to.. I Must say, with all respect, that I find it
extremely difficult to understand that decision. There was
a suit for partition brought in September, 1883, The plaintiffs in
that suit asked for mesne profits for ten years prior to the suit
and subsequent profits. The decree in that suit awarded the
plaintiffs mesne profits for three years prior to the suit, but was
silent as to the subsequent profits. There is nothing in the report
which suggests that the subsequent profits claimed were only
profits up to the date of the decree, or were not in respect of the
whole period up to the time when the plaintiffs should obtain
possession. In 1888 the same plaintiffs brought another suit to
recover mesne profits for five years from the date of the former
suit. The question before the High Court was whether the suit
was barred on the ground that the mesre profits claimed must be
deemed to have bzen refused by the decree in the partition
snit, having regard to section 13, Explanation IIT of the Cede.
In thesearlier part of the judgment the learned Judges came to the
conclusion that the decision of the Court below was right “so far
as it treats the decree in the partition suit on a construction of
Explanation ITI, section 13, as if it expressly refused subsequent
mesne profits, ”” So far the judgment is in accord with the view
expressed in Narain Das v. Khoan Singh, Having then arrived
at the conclusion that the first decrce must be construed as if thera
were inserted in it by reason of Explanation 11T to section 13 the
words “ subsequent profits are refused, ”” the learned Judges pro-
ceed to ask, ¢ what is the construction to be placed on the decree
as to the period for which mesne profits were refused ? Was it the,
intention to refuse subsequent profits up to the date of decree or
for all time to come until partition”is effected and separate posses-
sion is awarded of appellant’s moiety ? In ascertaining the inten-
tion two things have to be kept in view, viz., (1) the terms of the
latter porfion of the decree, so that words inserted with reference
to Explanation ITI may fit into it; and (2) the provisions of

(1) (1890) L L. R., 14 Mad, 328,
62
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gection 211 as to the extent to which subsequent profits aceruing
after suit may be cluimed and adjudged.” The¥ came to the con-
clusion that the true construction of the first decree was that it
refused the subsequent mesne profits claimed only up to the dute of
the decree, and therefore that the claim before them was only to
that extent barred by section 13. It appears to me that on the
principles stated by the learned Judges themselves, what they had
to look to was the plaint. Ifthe plaint in asking for subsequent
profits only meant profits from the institution of the suit until
decree, then, no doubt, the decision would be correct, that the decree
refusing subsequent profits refused no more than that. But if ag
one would gather from the report, and as one would nn.turally(
expect, the plaintiffs in asking for subsequent profits meant the
subsequent profits referred to in section 211 of the Code, that
is, from the institution of the suit until delivery of possession,
then the words inserted in the decree * subsequent profits are
refused ”” must have been a refusal to award profits after the decree
as well as profits between the institution of the suit and ths pass-
ing of the decree. Assuming that for the reasons given by the
learned Judges, the decree could otherwise be construed as only
refusing mesne prolits up to its date, still if the plaint asked for
mesne profits after that date, it follows that the decree, as to that
prayer, was silent, and, if so, then on the principles laid down in the
earlier part of the judgment, that silence must itself be treated
as a further refusal. Having regard to the nature of the claim
in the former suit, I cannot understand the importance attached
Ly the High Court to the date of decree or the distinction
between the subsequent profits prior to decree and the subsequent
profits after decree. At p. 331 of the report they say :—¢ It is
clear that if subsequent mesne profits were expressly refused by
that decree the claim in respect of them wp fo the date of that
decree would clearly be res judicata, the parties and the title
under which the claim is made being the same.ia both
suits.” I cannot understand why they say “up to the date of
that decree.” There is an important distinction between the mesne
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profits before jnstitution of the suit which, but for section 211,
are all that the plaintiff counld claim, and the subsequent mesne
profits which by reason of section 211 he can further ask for,
but as regards the latter, there is, so faras I am aware, no
further distinction in principle between subsequent mesne profits
between institution aug decree, and subsequently mesne profits
between decree and possession. In this respect there is a material
difference between section 211 and section 209 to which I shall
presently refer.

The only other decisions which I need mention are the cases
of*Bhivrav v. Sitaram (1), in whioh the decision in Mon Mohun
Sirkar v. The becretwry of State for India in Council is
approved, and the case of Thyila Kunai Ummatha v. Thyile
Kandi Cheria Kunhamed (2) where it was held that « Explana-
tion IIT of section 13 of the Code of Civil Procedure refers to
relief applied for which the Court is bound to grant with reference
to the matters directly and substantially in issue.”

I think that section 209 of the Code affords some support
to the views which I have expressed with regard to sections 18,
211 and 244, Sectioa 209 allows the Court in the case of decrees
for the payment of money to order interest from the date of the
suit to the date of the decree in addition to interest for any period
prior to the institution of the suit with further interest on the aggre-
gafe sum so adjusted until payment. The second paragraph of the
section provided that # where such a decree is silent with respect to
the payment of further interest on such aggregate sum as aforesaid
from the date of the decree to the date of payment or other ear-
lier date, the Court shall be degmed to have refused such
interest, and a separate suit therefor shall not lie.” This express
provision that the silence of the decree as to further interest on
the aggregate sum adjudged is to be deemed a refusal and this
express prohibjtion of a separate suit therefor show that the
Leglslature did not consider section 18, Explanation III, appli-
cable to such a case. When this is eompared with the absence

(1) (1894) L L, R, 19 Bom,, 532, {2) (1886) L L. R., 4 Mad., 308,

1899

Ram Daxan

.
Mavaxy
MomaN LAx.

.

Strachey,
o.J.



1899

— .

Rawm Duu.

MADAN
MouaN LAz,

488 THE INDIAN LAW REPORTS, [vor, xx1.

of any similar provision in section 211 coupled with the express
allowance in section 244 of a separate suit for future mesne
profits not dealt with by the decree, I infer that, as regardsa
claim for such future mesne profits, the silence of the decree is
not to be deemed a refusal, and thata separate suit ln respect
of such a claim will lie.

On the whole case I think that the lower Courts were right
in following the decision in Mon Mohwun Sirkar v. The Secretary
of State for India in Council (1), that the case of Narain Das
v. Khan Singh (2) was decided wrongly and must be overruled
and that this appeal must be dismissed with costs.

Baxgrst, J.—1 agree with the learned Chief Justice that the
plea of res judicata raised in this appeal should be overruled,
and the appeal dismissed. It is confended that asin the former
suit brought by the present plaintiff he claimed mesne profits,
not only for the period prior to the date of the snit, but also for
the period subsequent to that date, the present claim, which
relates to the period subsequent to the date of the former suit,
is not maintainable under the rule of res judicata. Itis urged
that the velief which was claimed in respect of future mesne
profits in the former suit was expressly refused, and that if
it be not held to have been expressly refused, it must be
deemed to have been refused having regard to the provisions
of Explanation ITT to section 13 of the Code of Civil Procedure.
In the former suit the plaintiff must be held to have claimed
mesne profits for the period subsequent to the date of the suit,
although the 4th relief claimed in the plaint in that suit was not
happily worded. In the decree, no doubt, the Court after
decreeing a portion of the amount claimed as mesne profits
for the period prior to the date of thesuit proceeded to declare that
the remainder of the suit was dismissed, but, reading the decree
by the light of the judgment, it is clear that the dismissal related
only to that portion of the mesne profits claimed for the period
preceding the date of the suit which the plaintiff had failed

(1) (18%0) L I R, 17 Cale., 968,  (2) Weekly Notes, 1884, p. 159.
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to prove. I therefore agree with the learned Chief Justice
that the relie? sought in the present suit was not expressly
refused in the former snit. The next question which arises is
—should that relief be deemed to have been refused in tue
former wuit? The contention of the learned counsel for the
appellant is no doubt supported by the ruling of this Court in
Narain Das v. Khan Singh (1), but with reference to that
ruling it may be observed that no other ruling has been cited
to us in which the same view was adopted in its entirety.
With all deference, I am unable to agree with the view which the
Jearned Judges who decided that cass took of the question before
us. That view is opposed to the ruling of the Calcutta High
Courtin Mon Mohun Sirkar v. The Secretary of State for India
in Council (2), which was approved by the same Court in Jiban
Das Oswal v Durga Pershad Adhikari (3) and by the Bom-
bay High Court in Bhivrav v. Sitaram (4). I agree with the
learned Chief Justice in the construction which he would place
on the third explanation to section 13 of the Code of Civil Pro-
cedure. That explanation refers, as held by the Madras High
Court in Thyila Kandi Ummatha v. Thyila Kandi Cherio
Kunhamed (5), to a relief applied for by the plaintiff, which it
would be the duty of the Court to grant if the cause of action on
which the relief was claimed was established. In the present in-
stance the plaintiff was not entitled in his suit for possession to
claim as of right mesne profits for the period subsequent to the date
of the suit. No cause of action had on that date accrued to him
for those mesne profits, and it was only by virtue of the provi-
sions of section 211 of the Code that he could claim and the Conrt
could award to him such mesneeprofits in his suit for possession.
That section has been repeatedly held to be an enabling section.
It was held to be so even by the Madras High Court in Rama-
bhadra v. Jagannathe (6), which the learned Chief Justice has
criticized.® As that section only vests the Court with a discretion

(1) Weekly Notes, 1884, p. 159 4) (1894) I. L. R., 19 Bom., 532.
(2) (1890) I. L R., 17 Cale., 968.  (5) (1881) I. L. R., 4 Mad, 308,
(3) (1898) L. L. R, 21 Cale., 252.  (6) (1890) I. L. R., 14 Mad., 328
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and there was no obligation on the Court to make a decree for mesne
profits for the period subsequent to the date of the suit for posses-
sion, the omission to grant such mesne profits cannot by virtue
of Explanation ITI to section 13 preclude a subsequent suit for
mesne profits.

A1rMAN, J.—I am of the same opinion and have little to add
to what has been said by the learned Chief Justice and my brother
Banerji. The question which we have to consider is whether
when in asuit for the recovery of immovable property the plaintiff
has claimed future mesne profits, that is mesne profits subsequent to
the date of the institution of the suit, and his claim has either-
been refused or has not been expressly granted, a subsequent suit
for those mesne profits is barred by the provisions of section 13
of the Code of Civil Procedure. It cannot be said that in the
present case the issue as to the plaintiff’s right to the mesne profits
now claimed was ever heard and finally decided, but reliance
is placed on Esxplanation III to section 18, and it is contended
that as the mesne profits claimed were not granted they must be
deemed to have been refused. Whether this is so or not depends
upon whether the plaintiff can as of right ask the Court to adju-
dicate on his claim for future mesne profits. In my opinion he
cannot. Section 211 of the Code gives a Court a discretionary
power of providing in its decree for the payment of mesne profits
which had not accrued due at the date of the suit. Xf it has
refused to exercise this discretion, there is nothing, in my judg-
ment, to bar a subsequent suit. Section 209 of the Code of Civil
Procedure gives the Court a somewhat similar discretionary power
where a decree is made for payment of money, to award future
interest from the date of the decreeto the date of payment. The
last paragraph of that section provides that when a Court has not
chosen to exercigse this power, and when its decree is silent as
to the payment of future interest, it shall be deemed to have re-
fused such intevest and no separate suit thereforshall lie. The
absence of any such provision in section 211 makes it clear to me
that the Legislature did not intend to bar a subsequent suit in cases
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where a Court had noj seen fit to exercise the discretion conferred 1899

upon it by that "section. For these reasons I am of opinion that T

the appeal should be dismissed. 0.
By tar Covrri— v
The aypeal is dismissed with costs. i
Appeal dismissed.
APPELLATE CIVIL. 1899
Juns 14,

Before Sir Arihur Strackey, Knight, Chief Justice, and Mr. Justice Banerji.
. BAM GOPAL (DrreypanT) o. PIARI LAL (PraInTirs). ®
Pre-emption —~Wajib-ul-arz—Plaintiff’s #itle to sue for pre-emplion lost
after suit but before decree— Suit to be dismissed.

Where a plaintiff who had filad a suit for pre-emption based on the
provisions of a wajib-ul-arz lost during the pendency of the snit the right to
pre-empt by reason of the mahal in which both properties were originally
comprised having become the subject of a perfect partition, it was keld that
the suit for pre-emption should be dismissed. Swekina Bidiv.dmiran (1)
distingunished. g

THE facts of this case sufficiently appear from the judgment
of the Chief Justice.

The Hon’ble Mr. Conlan and Mr. E. CGhawier, for the
appellant.

Pandit Sundar Lal, for the respondent.

SrracHEY, C. J.— Thiz wasa suit for pre-emption in respect
of a sale of a share in a mahal, the sale having been made on 20th
of March, 1894, The suit was based upon a provision of the
wajib-ul-arz giving a right of pre-emption to co-sharers in the
mahal. At the time of the sale the plaintiff was a co-sharer of
the mahal with the vendor. Before the sale, proceedings for
perfect partition of the mahal had begun. The suit was instituted
on the 19th of March, 1895. On the 1st of July, 1895, while the
suit was pending, the partition proceedings were completed and

% Second Appgal No, 64 of 1897 from a decree of Maulvi Syed Tajammal
Husain, Subordinate Judge of Sahéranpur, dated the 10th December 1896,
eonfirming s decres of Munshi Sheo Sabai, Munsif of Kairans, dated the 19th
September 1895,

(15 (1888) L L. R., 10 AlL, 472."



