1899

June 13,

408 THE INDIAN LAW REPORTS, {vorn. xxI.

BRafore 8ir Arthur Strachey, Enight, Olief Justice and .Zd'r. Justice Banerfs.
PARSOTAM SARAN (PLATNTIFF) 9. SANEHI LAL (DEreXDANT).*

Act No. IV of 1882 (Transfor of Property Act), section 52—Lis pendens—

Transfer pendente lite~Time when @ suit becomes confentious,

Held, that a suit becomes 4 ¢ contentious suit” within the mesning of

section 52 of the Transfer of Property Act, 1882, at the time when the summons

-is served on the defendant. Radhasyem Mokapattra v Sibu Panda (1) and

Abboy v, Annamalal (2) followed. )

Tag facts of this case sufficiently appear from the judgment
of the Court. ‘ -

Babu Jogindro Nath Chaudhri (for whom Babu Harendra
Krishno Mukerjee) for the appellant.

Mz, Abdul Majid for the respondent.

SrracaEY, C.J. and BaNERJI, J—This was a snit for sale

“of mortgaged property. The defendant-respondent was the pur-

chaser at a sale in execution of a decree obtained by him upon a
prior unregistered mortgage. The plaintiff’s mortgage was a re-
gistered ome, and 4t is found that he had no notice of the prior
unregistered mortgage of the defendant-respondent. He is"there-
fore primd facie entitled to priority for his mortgage and to en-
force it against the property in the hands of the respondent. 'The
respondent resists the clajm upon the ground that the plaintiff-ap-
pellant’s mortgage was executed pending the suit upon the prior
unregistered mortgage, and that having regard to section 52 of

- the Transfer of Property Act, the property conld not, pending that .

suit, be dealt with by the mortgagor so as to affect the rights
which the respondent obtained under the decree subsequently
passed upon his mortgage, and in execution of which he purchased
the property. The respondent’s: suit was instituted on the 17th of

_April, 1893, The plaintiff’s mortgage was executed on the 20th

of April, 1893, that is, pending the respondent’s suit, Ttis alleged
on behalf of the plaintiff that at the time of the execution of

the mortgage of the 20th of April, 1898, no summons had heen

#* Sacond appeal No 65 of 1897, from . o decres of Pandit Raj Nath Sahib,
Subordinate Judge of Moradabad, dated 7th December 1896, revarsing g decres
of Munshi Gokal Prasad, Munsif of Moradabad, dated the 4th September 1896-

(1) (1888) L L. R, 15 Cale., 647 {2) (1888) X, I, B, 12 Mad,, 180,
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served in the present respondent’s suit upon the mortgagor, the
defendant in that su‘it, and consequently, having regard to the
ruling of the Caleutta High Court in Radhasyem Mohapatira v.
Sibu Pandd (1) and of the Madras High Court in Abboy v. An-
awmales (2) the mortgage was made before the suit became con-
tentions, «and thereforé was not affected by the rule contained in
scetion 52 of the Transfer of Property Act. We are prepared to
follow the rulings in question, to which there is nothing contrary
in any of the decisions of this Court. There is, however, no find-
ing as to the date of the service of summons in the present respon-
dept’s suit.  We must have such finding before we can dispose of
this appeal. We thevefore refer the following issue to the lower
appellate Court uadsr section 566 of the Code of Civil Proce-
dure:—~On what date was the summons served upon the defendant
mortgagor in the suit brought by the present respondent upon his
mortgags of the 24th November, 18912 Thelower appellate Court
pmay take such evidence as it may deem necessary for determina-
tion of this issue. Upon the return of the finding ten days will

be allowed for objections.
Issue veferred.

Before M, Justice Burkitt.
ABDUS SAMAD KHAN AxDp oTHEERS (ArPLICANTS) vo ABDUR RAZZAQ
) KHAN (OprosiTE PARTY).¥
Aot No. IV of 1898 (Partition Act) section L0—Partition—O0fer by a party
to @ partition swit of compensaiion—Decree in pariition suit when final

—Civil Procedure Code, section 396,

Held, that section 10 of Act No. IV of 1898 would apply to a suit for
portition in the stage where an interlocuntory decres for partition had been
made, but that decrce had not become final by the Court’s acceptance of the
lots prepared by the officer appointed for that purpose. Shak Mubammad
Khan v. Hanwant Singh (3) and Zubaida Jun v.» Muhammad Taieh (4)
referred to.

*Second Appeal No, 3 of 18949, from a decres of Babu Nilmadhab Roy, Judge
of Small Canse Court, with powers of Subordinate.Judge 0f Cawnpore, duted the
28th September 1898, confirming a deoree of Babu Banke Behari Lal, Munsif of
Yatehpur, dated the 2nd July 1898, )

(1) (1888) 1. L. R., 15 Cale., G47. (8) {1898) L. L. R,, 20 AllL, 1L,
{2) (1888) 1. L. R,, 12 Mad,, 180. (4) Weekly Notes, 1898, p. 99.
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