
1899 answered in the negative. The argument that at'̂ th© moment 
when the sale to the stranger was made, the plaintiffs obtained

jAIfK I . n  j  A *1Peabao) their cause of action, ” was not allowed to prevail.  ̂
isHAB Das. For these reasons I  am of opiuion that the suit ought to 

have been dismissed by the Courts below? a*id that we ought to 
allow the defendants’ second appeal and dismiss the suit with 
costs in all Courts

K nox, Ba n e sji, B urk itt and Aikman, J J., concurred.
Appeal decreed.
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Sir Arthur'Straehey, Knight, Chief Justice, and M r, Juttice 
JBanerji,

YAD RAM (Pr.AiNTiBT) v. UMRAO SINGH and othbks (DBMNDAins).® 
M ortgage^Sm t fo r  sale on a mortgage—Benamidar—-Bight o f  ienamidar 

mortgagee to sm.
Meld} that tlie mortgagee named in a deed of mortgage is competent to ssue 

in liis own name for sale on the mortgage, though he is admittedly only a bena- 
midar for some third person. Wand Kishore L a i r* Ahmad A ta  (1) followed. 
G-opi Nath Choheg v. Bhwgwat Pershad (2) j Bhola Fershad v. Mam L a ll  (3); 
Saohitananda Mohapatr® v. Baloram G-orain (4) j Shangara v. Krishnan  
(5); Mavji KulTearm r. Mahadev B apuji Kulharni (6) and JDagdu
V. Balvant Mamchandfa N'ata (7) referred to ; Mari Q-oMnA A dhihari v. 
Ahhoy Kumar Mozumdar (8); Issur Chandra JDntt v. Q-opal Chandra D as,
(9) and Baroda Sundari G-hose v, Dino Bandhu Khan (10) dissented from.

The facts of this case sufficiently appear from the judgment 
of the Chief Justice.

Babu Jogindro Nath Ghaudhri (for whom Babu Rarendra  
Krishna Muherji) for the appellant.

Mr. D. N. Baifherji and Munshi Mam, Prasad for the res
pondents.

« Second appeal No* 21 of 1897, ftom a decree of T. G. Piggott, Esq., Addi
tional District Judge of Aligarh, dated the 2nd Ootoher 1896, reversing a 
decree of Babu Bepin JBehari Mnkerji, Officiating Subordinate Judge of 
Aligarh, dated the 24th March 1898.

(1) (1895) I. L. E., 18 All., 69. (6) (1897) I. L. K., 32 Bom., 672.
(2) (1884) I. L. B., 10 Calc., 697. (7) (1897) I. L. R., 22 Bora., 820.
(3) (1896) I. L. R., 24 Calc., 34. (8) (1889) I. L. E., 16 Calc., 864,
(4) (1897) I. L. R , 24 Calc., 644 (9) (1897) 1.1*. B.̂  25 Calc., 98.
(5) C189X) L L. ^  J5 267. (10) (1898) I. L. K., 25 Calc, 874,



STEAOHEy, C. J.—-This is a suit for sale o f mortgaged pro- js99 
perty brought b j a second mortgagee offering to redeem the first 
mortgagees, who are parties to the suit. The first mortgage was ^ «•
a usufructuary mortgage. The only defendants who resisted the Sihsh.
suit were the purchp êrs, subsequent to the plaintiff’s mortgage, of 
the equity of redemption of part of the mortgaged property.
Their main defence was that the plaintiff had no right to main
tain the suit, as he was only a benamidar, the mortgage money 
having been advanced by the defendants, first mortgagees. The 
Court of first instance decreed the suit. The lower appellate 
Court, without going into the merits, dismissed the suit on the 
ground that the plaintiff was merely a benamidar of the first 
mortgagees, and therefore was not competent to maintain the suit.
That is the only question which we have to consider in this 
appeal. We must take it that the plaintiff, in whose favour the 
mortgage sued on was executed, was only a benamidar for the first 
mortgagees.

Now the question whether, and in what circumstances, a be
namidar is competent to maintain a suit in his own name and 
without the beneficial owner being a party to the suit, has been 
discussed in a number of rulings in the various High Courts, and 
in regard to it a considerable conflict of authority prevails. In 
those eases which affirm the right of the benamidar so to sue the 
right has been based partly on the fact that he is the transferee 
named in the registered instrument constituting the transfer, and 
on the principle that the contract can be enforced by the parties 
who have entered into it, and partly on the view that the benami
dar must be presumed to be suing on behalf of the beneficial 
owner, or, to put the same idea into other words, that the suit is 
really brought by the beneficial owner through, and in the name 
of, the benamidar. On the other hand, those rulings which are 
adverse to the right of the benamidar to sue are mainly based on 
the ground that a suit cannot bs maintained by any person who 
fails to prove, if  his title is challenged, that he has a real interest 
of his own in the subject-matter of the suit,

6 i
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Yad Ka.m
V,

Now I do not propose to discuss on princî l̂e w îch. of these 
conflicting views I should follow if the question were res integra.
I  propose -to deal with it simply on tbe authorities. In this 

Si™  Court the authority is all one way. In F and KisHore L%1 v, 
Ahmad Ata (1), it was held that a'benan îdar was competent 
to sue in his own name to recover possession of immovable 
property, and that such a suit must be deemed to have been 
instituted with the consent and approval of the beneficial owner.
I  think that we are bound to follow that decision, unless we 
entertain so strong a view that it is wrong that we consider 
it our duty to refer the matter to a Full Bench. When the 
cases subsequent to that case are examined, I  think that they 
show a very decided preponderance of authority in its favour. 
The decision expressly dissents from that in JETari Qohind Adhi- 
hari v. Akhoy Kum ar Mozumdar (2), in which it was laid down 
that a benamidar cannot maintain a suit for recovery of land on 
title, even if the real owner disclaims or is a party to the suit. 
This Court’s decision has again been dissented from, and" the case 
reported in 16 Calc., p. 364, followed, in two recent decisions of 
the Calcutta High Court. In the first of these—Isaur Chandra 
Butt V . Qopal Chandra Das (3), it was held that a mere benami
dar cannot maintain a suit for ejectment. The same was held 
the case of Baroda Sundari Ghose v. Dino Bandhu Khan  (.4). 
Now these two decisions of the Calcutta High Court merely 
follow as correct certain previous decisions of that Court. They 
are not consistent either with the recent rulings of the Calcutta 
High Court itself, or with the rulings, not only of this Court, 
but of the Madras and Bombay High Courts. Taking first the 
decisions of the Calcutta High Court itself, in Qo’p i Nath Ghobey v. 
Bhugwat Pershad (5j, the principle was laid down generally that 
in the absence of evidence to the contrary, it is to be presumed 
that the benamidar has instituied the suit with the full authority 
of the beneficial owner j and if so, any decision would bind the

(1) (1895) I. Jj, E., 18 AU., 69. (3) (1897) I. L. B., 25 Calc., 98.
h )  (1889) I. L. 16 Cftlo., 364. (4.) (1898) I. L. B., 25 Calc.. 874.

(5) (1884.) I. B., XO Calc., 697.
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real owner as |f  the^uit had been brought by the real owner him-
self. The suit there was a suit for malikana; but the principle is Eah
laid down in all its generality. In the 24fch volume o i the Cal- «•

m *D"3J!EA0
cntta Series of the Indian Law Reports  ̂ there are two cases not , singh. 
referred to in the mc t̂ recent decisions of that Court, but wholly 
inconsis?ent with the view that the beuamidar cannot maintain a 
suit. In Bhola Pershad v. E m i Lall (1). the suit was for enforce
ment of a mortgage bond. In the judgment it is observed :—
“ We are unable to say that a beuamidar cannot under any 
circumstances sue. * * * Unless an objeoUoti be taken, a decree 
can be made in his favour. There is authority to show that the 
real owner is bound by a suit by the benamidar.’’ In SaGhiia- 
nanda Mohapatra v. Baloram Gorain (2/, the suit most closely 
resembled the present. It was a suit for foreclosure. It was held 
that a suit for foreclosure may be brought by the person named in 
the mortgage-deedj though he is only a beuamidar, and that the 
suit should not be dismissed because the beneficial owner is not a %

party.. The ground of that judgment which refers to another 
decision in a very similar ease, was that the contract could be 
enforced by the parties who had entered into it, and that, whoever 
supplied the money, the transfer of the mortgaged property was 
by the deed made to the plaintiff. There is therefore strong 
authority in the Calcutta High Court itself, not referred to in the 
decisions which dissent from the ruling.of this Court in N and  
Kishore Lai v. Ahmad Aia, that a benamidar is competent to sue 
in his own name for enforcement of a mortgage without the bene
ficial owner or the person supplying the funds being made a party.

Turning next to the decisious of the other High Courts, the 
authorities are to the same effect. In Shangara v. Kriahnan (3) 
the suit was to recover possession of land. It was held, citing - 
the case reported in 10 Calc., p. 697, that the beneficial owner was 
bound by a decree passed in a previous suit brought by the 
benamidar and which must be presumed to have been brought 
with the true owner ŝ authority and consent, and the decision

(1) (1896) I. L. R., 24 Calc., 34. (2) (1897) I. L. E., 2 i  Oalo., 644.
(3) (1891) I. L. B., 15 Mad,, 267.
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implies that tlie benamidar was competent to Tnaintaia that suit. 
YadEam The most recent rulings are two decisions of the Bombay High
Umeao CJourt. The first is the case of Eavji Appaji K ulkarn i v.
SiH&H. Mahadev Bapibji K ulkm ni (1). In thut case Mr. Justice Ranade

referred to all the principal ruling'? on the sjr.bject, and observed 
that the Allahabad High Court in Nand Kishore Lai v. Ahmad  
Ata (2) had shown good reasons for its dissent from the ruling of 
the Calcutta High Court in H ari Gobind Adhikari v. Akhoy,^ 
Kum ar Mozumdav. He add?,—here speaking apparently for 
Mr. Justice Parsons as well as himself,—that they are inclined to 
agree with the Allahabad and Madras High Courts, and to hoM 
that a benami certified purchaser can sue in his own name, even 
when the true owner’s name is disclosed. That decision was 
followed in Dagdw v. Balvant Ramchandra ITatu (3). The suit 
in that case was for redemption of mortgage ; it was held that a 
benamidar may maintain a suit in his own name, but that the Court 
will put the defendant in the same position as if the real owner were 
the actual plaintiff. It was found in that case that the beneficial 
owner, who was not an agriculturist, was using the benamidar 
plaintiff, who was an agriculturist, for the purpose of suing without 
paymanfc of the usual stamp fee, and of obtaining the benefit result
ing from the provisions of the Dekkan Agriculturists’ Relief Act 
in favour of agriculturists. The Court, while allowing the suit by 
the benamidar to proceed, imposed, for the purpose af defeating. 
the contemplated fraud on the public revenue, the condition that 
it should only be allowed to proceed “ on payment of the usual 
stamp fees though Kelkar was the nominal as well as the real 
plaintiff.”

This review of the cases shows, I think, that, treating the mat
ter purely as one of authority, the balance of authority is most 
distinctly in favour of the decision of this Court in Nand Kishore 
Lai V. Ahmad Ata. I think, therefore, that we ought to follow 
that ruling. The result of this view is that the decree of the 
lower appellate Court must be set aside and the case remanded

(1) (1897) I. L  R., 23 Bom., 672. ^2) (1895) I . L. E., 18 AU., 69.
(3) (1897) I. L. a., 22 Bom., 82Q,
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to that Court, ̂  and jfch,e Court directed to dispose of the case
,, 1899on the merits. __
In so disposing of the case I think the Court should have

n
regard to the principle laid down b y  the Bombay High Court TJm e a o  

in Bagdu v. Balvan\ Ramohandm N’atu. It is alleged or 
suggested’that the object of this benami transaction and of the suit 
brought by the benamidar is to obtain a- decree for sale for the 
benefit of the second set of defendants, who, as usufructuary mort
gagees, would not themselves be entitled to obtain a decree for sale 
in respect of their usufructuary mortgage, ^ s to whether this is 
the object of the suit we of course express no opinion : but in con
sidering the question the lower appellate Court should, I think, 
bear in mind the observations of Sir Charles Farran in the case I 
have just mentioned.

The plaintiff will have the costs of this appeal. The other 
costs will abide the result.

Baneeji, J.—I agree that the decree of the Court below should 
be set aside and the case remanded to that Court. The suit is one 
for sale upon a mortgage in which the plaintiff is named as the 
mortgagee. It has been found by the lower appellate Court, 
and that finding must be accepted in this second appeal, that the 
plaintiff is only a benamidar for certain other persons. The 
question therefore which has to be determined in this appeal is 
whether a benamidar is entitled to maintain a suit like this in his 
own name. The question, so far as this Coiirt is concerned, is 
covered by the authority of the ruling in Nand Kishore Lai v.
Ahmad A t a (1). That ruling has been approved by the Bombay 
High Court in the cases to which the learned Chief Justice has 
referred. It is in consonance with the decision of the” Madras 
High Court in Shangara v. Krishnan (2) and it is supported by 
at least one of the cases decided by the Calcutta High Court—I 
mean the case of Sachitananda Mohapatra v. Balomm  Q-orain
(3). The weight of authority is thus in favour of the view

(1 ) (1895) I. L. R., 18 All,, 69. (2) (1891) I. L. B„ 15 Mad., 267.
(3) (1897) I . L. R., 34 Calc., 64^
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1899 taken by this Court, and I do not feel '^myself justified in 
Y/t> •r.a\i- ~ departing from that view. On this short ground I would decree 

«. the appeal and remand the case under section. 562 of the Code of 
Civil Procedure,

Appeal decreed and̂ , cause remanded.
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J8Q9 Before Sir Arthur Straohey, X.nig'kt, Chief Justice, and M r. Justice JBanerJi,
Jfay 18. DHAB.AMRAJ KTJJSTWAR (P I jA in t lp p )  v . SUMEEAN SINGH A .m >  a ts to th e i? ,

■ ( D e i 'Bn d a n t s ) .*

A ct Wo ^ 1 1  of 1881 (N .-W . P. Rent A ct), section 44—Landliolder and 
tenant—Improvements— fFaUs—Foioer o f  tenants to construct wells 
KitJiout consent o f  landholder. ''
Seld , thiit having regard to section 44 of tlie N.-W- P. Rant Act, 1881, an. 

occupancy tenant mayjif siicli well be an improvement wifch'mtbe meaning of the 
section, construct either a kacheha or pacca well on his holding without any 
reference to the consent of the zamindar. Raj Bahadur v. Sirm ha Singh (1) 
and Miihammad Raza Khan v, D alip  (2) referred to.

The facts of this case sufficiently appear from the judgment 
of the Chief Justice.

Mr. B. E, O’’G07101% for the appellant.
Mr. J. Simeon for the respondents.
Strachby, C. J.—The plaintiff in this case claimed an 

iojunction involving the demolition of a pacca well constructed by 
the defendants on land which the plaintiff claimed as his own. He 
claimed a right, as owner of the land, to have the well demolished  ̂
The defendants pleaded that they had constructed the well on 
land belonging to themselves. It has been found as a fact that 
the defendants are occupancy tenants of the land on which they 
constructed the well. It is common ground that they constructed 
it without the consent of the plaintiff, -who is the zamindar. 
That is how the case stood in the Court of first instance, 
The question as stated by that Court is :—“ Can an occupancy 
tenant ooostruct a well on his holding without the permission of

* Second Appeal No 170 of 1897, from a decree of J. J. McLean, Esq , Dis
trict Judge of .Taunpiir, dated the 7th December 1896, confirming a decree of 
Babu Bhawani Chandar Chakarvarti, Mnnsif of Jaunpur, dated the 25th 
August 1876.

(1) (1880) I. L. R , 3 A ll, 85. (2) WeeWy Notes, 1892, p.* 103,


