
Before Mr. JfasUce JBanerji and Mr, Justice AiJeman, jggg
BHAEAM SINGH a k d  o t h e r s  ( D be'e n d a it t b )  u . AN'GAN LAL a k d  April I

OTHEES (P liA IH T ir i 's ) .^  ------------------

Sinclu Law—-Joint Hindu fam ily—L ia b ility  o f sons to pay debts incurred 
hy fa th er—Oreditor’s remedy against sons not barred hy reason o f  
his having sited the fa th er separately—Mortgage—A ei l<[o. I V  o f  1882 
(Transfer o f P roperty  A c t) , section 85.
Altliongli a decree may have been obtained against the father of a joint 

Hindu family for a debt incurred by him, a snbsequeut su it is maintainable 
iigiiinst the son iu respect of the same debt for the enforcement of the son’s 
liability for it, such debt being one which the sou ia legally boviud to pay.

The creditor may iii, his original suit implead the sou, but his omitting to 
do so will uot deprive him of Ms subse(j[uent remedy against the sou.

There is no diiference in principle as regards the subsequent remedy of 
the creditor against the son between the case of a debt secured by a mortgage 
and a simple money debt,

Laohmi Narain v. Kunji L ai (1); JBalmaTcmid y .  Sangari (3) ,•
Bhawani Frasad v. K allu  (3) j JS,ainasami Nadan v. Ulaganatha G-otmdan 
(-l) s Ariahudra v. Dora Sami (5) and Nanomi Baluasin v. Motlhun Mohan 
(6) referred to.

The obligation of a Hindu son to pay his father’s debt is not au ohligdijiou 
which he has incurred jointly with his father, and the creditor’s cause of action 
is not a single cause of action which is exhausted upon a decree being obtained 
against one of them only. TL&nendro Goomar MnllioJc v. JRaJendro L u ll 
Moonshee (7) s BM npiit Sing v. Sham Soonder M itter (8) and Scare  v. 
m ile t t  (0) referred to.

The facts of this case sufficiently appear from tiie judgment 
of Banerji, J. “

Mimshi Robm Prasad and Pandit Swndav Lai, for the 
appellants.

Babn Jogindro Nath Ohavtdhri and Babu Durga OhdTan 
Banerji for the respondents.

Baneeji, J .^ F or u proper understanding of the questions 
raised in this appeal it is necessary to state the following facts.
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* Pii'at Appeal No. 267 of 1896 from a decree of Rai Anant Ram, Additional 
Subordinate Judge of Aligarh, dated the 30fch June 1896.

(1) (1894) I. L. ll.,"16 All., 449. (5) (1888) I. L. R., 11 Mad., 413.
(2) (1897) I.L. E., 19 All., 379. (6) (1885) I L. E , 13 Calc., 21.
(3) (1895) 1. L. E., 17 AIL, 537. (7) (1878) I. L. R , 3 Calc., 353.
(4) Q898) I. L. R., 32 Mad., 49. (8) (1879) I. h. E., 5 Calc., 292.



1 899 One Lekhraj, whose sons and grandsons are'ih.e appellants before
-----------us, executed two mortgages in respect of the same property,

which was ancestral property, in favour of Bhawani Prasad, the 
Anq-an deceased father of the plaintiffs-respondents, on the 29th of
Lai. June, 1879, and the 30th of July, 1880. Bhawani Prasad sued

Lekhraj upon the mortgages and obtained a decree for sale on the 
18th of August, 1887. . He did not make the present appellants 
parties to his suit. The mortgaged property was sold by auction 
on the 23rd of July, 1889, in execution of the decree, and the 
present plaintiffs (Bhawani Prasad having in the meantime died) 
purchased it. Lekhraj had mortgaged the same property to one 
Chandan Singh on the 30th of November, 1874. Sobha Ram 
and Ganesh Lai, the sons of Chandan Singh, brought a sui' 
upon that mortgage, obtaine:! a decree, and in execution of ii 
caused the mortgaged property to be advertised for sale. There
upon the present plaintiffs who, as stated above, had already 
purchased the property, satisfied the decree on the 2 1 ^1" of 
December, 1889, by payment of Rs. 1,612-14-5, the amount due 
upon it, and remained in possession of the property. On the 
26th of November, 1895, Bharam Singh, Bhawani Singh, Jiwa 
Ram and Ram Charan, the four sons of Lekhraj, sued the 
present plaintiffs for recovery of possession of a four-fifths 
share of the property, on the ground, that the property was ances
tral, that they had not been joined as parties to the suit brought 
by Bhawani Prasad upon his mortgages, and that tbe decree ob
tained by Bhawani Prasad could not consequently affect their 
interests in the property. On the 11th of March, 1896, a decree 
was passed in their favour on the strength of the ruling of the 
majority of the Full Bench in Bhawani Prasad v. Kallu  (1). 
Thereupon the present suit was instituted on the 25th of March,
1896, against the sons and grandsons of Lekhraj, to recover 
four-fifths of the amount due under the mortgages in favour of 
Bhawani Prasad, and of the.amouiit paid by the plaintiffs on 
account of Chandan’s mortgage by sale of the four-fifths share of 

■ (1) (18953 ,1. 17 AU., 537.
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the mortgaged projsertj for wHcii the sons of LekhraJ had 1399

obtaiaed their decree,
The Court below has decreed the greater portion of the claim. Sinm

The defendants have preferred this appeal, and the plaintiffs have ai?gan
taken objections under section 561 of the Code of Civil Procedure.

In order to clear the ground it may be stated that it is not 
contended in this appeal that the debts incurred by Lekhraj, in 
respect of which decrees for sale were obtained, were tainted with 
immorality, nor is it suggested that they were not in fact incurred, 
or that at the time when the suits for sale v̂ere instituted against 
Lekhraj the claims of the mortgagees were time-barred. It 
may also be observed that, although in the memorandum of appeal 
to this Court pleas were taken to the effect that sections 13 and 
43 of the Code of Civil Procedure barred the claim, the learned 
advocate for the appellants did not press those pleas. Having 
regard to the fact that the present defendants were not parties to 
the*sttii;s brought against Lekhraj those pleas could not be sustained.
The only contention of the learned counsel in the argument before 
us was, that the original mortgagees having sued their mortgagor,
Lekhraj, upon the mortgages executed by him, and obtained decrees 
which were enforced, it was not open to the plaintiffs who stand 
in the shoes of the mortgagees to maintain the present suit in 
respect of the same debts. He does not urge that section 85 of the 
Transfer of Property Act, 1882, stands , in the way of the plaintiffs 
and precludes them from bringing this suit. Ke concedes that, 
although the sons of the mortgagor, of whose interests in the 
mortgaged property the mortgagees had notice, were necessary 
parties to the mortgagees’ suits, and the result of the omission 
to join them in the suits was, according to the xiilings of this 
Court, that the suits were liable to dismissal, there is nothing 
in section 85 which forbids the institution of a second suit 
against persons who were’ not parties to the former suits. This is 
what was practically held by the Full Bench in Balmahumd y.
Bmgari (1).

(1) (1897) I, L. E., 19 All., 379.
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1899 Mr. Ram, Prasad, liowever, argues that on general principles
Dhabam  ̂second suit is not maintainable after judgment has been obtained
SiifSH and recovered upon the original debt. He refers to the case of
Angan joint obligors of a bond and to the rule which obtains in England

that “ a judgment recovered against one of joint obligors of a bond 
merges the joint liability on the bond, and is a bar to an action 
against the others/  ̂(See Leake on Contracts, 8rd edition, page 808,) 
and the cases cited therein. See also Soare v. Niblett (1). Whe
ther the law in this country is the same or not, it is not neccessary 
in this case to decide, as I  am of opinion tha  ̂the analogy of the 
liability of joint debtors under the same contract does not apply to 
the case of the pious liability of a Hindu son for the debt of his 
father not tainted-with immorality. Such liability arises, not from 
the contract entered into by the father, but from the fact that he 
is the son of the father and that the debt incurred by the father 
is of such a nature that it is tlie duty of the son to pay 
it. It is a liability which the Hindu law imposes on th^sou, 
and. is independent of the contract made by his father. Whe
ther the debt of the father has merged in a decree, or whe
ther it subsist as a debt in respect of which no decree has been 
passed, the son is liable for it, provided that it was not incurred 
for immoral or impious purposes. The question we have to 
determine i§ whether the creditor’s remedy against the son for the 
enforcement of the latter’s liability is lost to the creditor by 
reason of his' ojraitting to make the son also a party to the suit 
against the father. Their Lordships of the Privy Council have 
held in several well known cases, to which it is unnecessary to refer 
in detail, that the son’s liability for his father’s debt is unaffected 
by the procedure to which the creditor may have resorted against 
the father alone for the recovery of the debt. In Nanomi BahunL- 
ain Y, Modhu% Mohun (2) their Lordships said :—The decisions 
have for some time established the principle that the sons cannot 
set up their rights against their father’s alienation for an antece
dent debt, or against the creditor’s remedies for their debts, if not 

(1) L. B., 1891,1 Q. B., 781. (2) (1885) I. L. K., 13 Oalc., 21. ,
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tainted with iramorality. ” I f  the father’s debt was of a nature ĝgg
to support a sale of the entirety, he might legally have sold it, ----------- -
without suit, or the creditor might legally procure a sale of Sinq-h
it by suit. All the sous can, claim is that, not being parties to An̂&ak
the sale or execution proceedings, they ought not to be barred 
from trying the ftct or the nature *of the debt in a suit of their 
own. ” From these observations of their Lordships it is clear that, 
despite the passing of a decree against the father alone, the son 
may bring a suit to try the fact and the nature of the debt of 
the father. Upon the same principle on which a suit is allowable 
to the son, it seems to me it is open to the father’s creditor 
to bring a suit against the son to establish the latter’s obligation 
to pay his father’s debt. In the case of a debt not secured by 
a mortgage it was held by this Conrt in Laohmi Narain  v.
K unji Lai (1) that ^̂ if the creditor desires to obtain a remedy 
against the ancestral property, or any part of it, in the hands 
o f . tlig son, he must seek that remedy in suit against the 
son. ” That ruling was approved of in the Full Bench case of 
Bhawani Prasad v. K allu  (2), and is an authority, so far as this 
Court is concerned, for the proposition that, although a decree. 
may have been obtained against the father, a subsequent suit is 
maintainable against the son, in respect of the game debt̂  for the 
enforcement of the son’s liability for it. In the case of a simple 
debt the creditor could, if  he had so chosen, have made the son 
a party to his suit against the father [see Ramasami Ufadan v. 
JJlaganatha Goundan (3)]. The fact of his omitting to implead 
the son in his first suit has been held not to preclude him from suing 
the son afterwards. In my opinion there is no difference in prin
ciple, so far as the present question is concerned, between the ease 
of a debt secured by a mortgage and a simple money debt. In the 
ease of a mortgage debt the creditor was bound under section 85 
of Act No. IV  of 1882, as interpreted by this Court, to make the 
son a party to his suit, if  he had notice of the son̂ s interests.

(1) (1894.) I. L. 16 A ll, 4.49. (2) (1895) I. Ii. R., 17 AIL, 537,
(3) (1898) l .I i .  22 Mad,, 49.
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jggg The effect of his omission to do so is that the decree obtained
------------ against the father alone is not enforceable as such against theDHAHAM

Singh soh's interests in the mortgaged property, and this is what was
Ak&an beld by the majority of the Fall Bench in Bhawani Prasad v.

Lai.. Kalin, referred to above. I  am unable to hold that in the ease
of a mortgage debt the oreditor is in a worse position than the
holder of an unsecured debt. As regards debts of both descrip
tions the liability of the son to pay them is the same. I f  in 
the cue case the creditor is not precluded from bringiag a 
subsequent suit against the son to enforce the lattec’s liability, 
I  can see no principle or rule of law which bars a similar suit 
in the other. It is conceded that section 85 of the Transfer
of Property Act, 1882, is no bar to it  In Bhawani Prasad
V. Kallu the argument proceeded on the assumption that such a 
suit would be maintaioable. In my dissentient judgment in that 
case I said, at p. 549 :— “ It is said that the creditor will not be 
without his remedy, and that he will still be able to bring a suit 
against the sons to enforce his mortgage against their interests in 
the ancestral estate on the ground of their pious obligation 
to pay their father’s debts. It cannot possibly be held that no 
remedy will be open to the creditor, as suoh a decision will 
render the rulings of their Lordships of the Privy Council on 
the question of the liability of Hindu sons in respect of their 
father's debts wholly nugatory/^ To this view I stiii adhere, 
and I do not find from the report that on this point my learned 
colleagues expressed a different opinion. In Ariabudra  v. 
Dorasami (1) it was held by the Madras High Court that “ an 
execution-creditor is not precluded from insfcitutiug an independ
ent suit against the appellants [sons] to recover from them the 
balance of the judgmeiit-debt which remained unsatisfied, to the 
extent of the value of the ancestral property which had come 
to their hands.” That was a case in which a mortgagee, who 
bad obtained a decree for sale against the father without joining 
the sons as parties, brought a suit against the sons to recover the 

(1) (1888) I. L. E., H Mad., 413.
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balance of the judgm*eut-debt from tlieir interests in the moit- XS99
gaged property, the Court executing the decree having allowed ""̂ habI h"
the objections of the sons respecting the sale of those interests. Siksh
That case is therefore very similar to the present case, and Ah&a»
Bupportŝ the respondent's contention that a suit like the present
is maintainable. The learned Judges who decided that case
repelled the plea that section 244 of the Code of Civil procedure
was a bar to it, and held that the limitation applicable io it was
that prescribed for a suit to enforce a mortgage. * I  agree with
the view of the learned Judges, and hold that a suit like the
present, in which it is sought to enforce against Hindu sons their
pious obligation in respect of their father’s debts not tainted
with immorality, is maintainable, whether the debts were or were
not secured by a mortgage, and whether a decree in respect thereof
has or has not been obtained against the father alone. We have
not been referred to any ruling in which a contrary view has
beeiftssld, and I think the principle of the unreported judgment
of my brothers Blair and Burkitt in second appeal No. 426 of
1898, decided on 20th July, 1898, to which the learned vakil for
the respondents has invited our attention, to some extent favours
the respondents  ̂case.

As I  have already said, the analogy of a decree against one of 
several joint promisors does not apply to a case of this descrip
tion. The obligation of joint contractors has been held to be 
single and undivided, and the cause of action against them to be 
one and the same. It was observed by Garth, C. J., in JSemen- 
dro Goomar Mullich v. Rajendro Lall Moonshee (1), that the 
cause of action is exhausted and. satisfied by a judgment being 
obtained by the plaintiff against all or any of the joint contrac
tors whom he chooses to sue. I f  a plaintiff under such circum
stances were allowed to sue each of his co-debtors severally in 
different suits, he would be practically changing a joint into a 
several liability.’̂  It has been held that where the obligation is 
joint and several “ a decree obtained against one of the promisors

(1) (1878) L L. E,, 3 Calc., 368,
44
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1899 without satisfaction is no bar to a suit against'̂  auotlier.”^(D/iu?i-- 
put Sing v. Sham Soonder Mitter (1)). The obligation of a 
Hindu son to pay his father’s debt is not an obligation which he 
has incurred jointly with his father ; and the creditor’s cause of 
action against the father and the son is not a single cause*of action 
which is exhausted upon a decree being obtained against one of 
them only. A judgment recovered against the father only does 
not therefore bar a suit against the son. The fact of the 
mortgaged property having been once sold by auction in execution 
proceedings against the father alone does not amount to a satisfac-

• tion of the decree, where, as in this case, a large part of the pro
perty sold has been taken out of the hands of the creditor, pur
chaser, by the sons on the ground that they were not joined as 
parties to the creditor’s suit. As four-fifths of the property 
which the creditor purchased at auction in satisfaction of his debt 
has been decreed to the sons, and the creditor has thus been 
deprived of that portion of the property, his debt must be-iSeld to 
have r e m a in e d ta'nto unsatisfied. And as it has not been estab
lished that the debt was tainted with immorality, the sons, defend
ants in this, case, are liable for it. There may, it is true, be 
instances in which the interests of the father alone fetched at auc- 
tion-sale a price sufficient for the complete satisfaction of the debt. 
In such a case there would be no debt of the father due to the 
creditor for which the latter might proceed against the sons. But 
it has not even been hinted that this is a case of that description. 
The plaintiffs were therefore entitled to claim the amount decreed 
to them. No objection was taken in the argument before us as to 
the form of the decree passed by the Court below. As no other 
point was argued before us, this appeal must fail and be dismissed 
with costs.

The objections under section 561 of the Code of Civil 
Procedure are not pressed and are dismissed with costs,

Aiemast. J.—I concur.
Ap^peal dismissed.

(1) (1879) I.L . s., 5 Calc, 292,


