
Before Mr. ^istioe B anerji and l l r .  Justice Aihman. 1899
JHANDAY LAL (PiAiNTras) v, SARMAN LAL (Det'ENDANT).* A p ril 5.

Civil procedure Code, seciion 58S (24)—-Appeal from  order made under 
section 485—■S.emandStieh order o f  remand not appealalle~ C ivil 
Procedure Code, section 562.
S e ld  that no appeal would lie from an order of remand made tinder “section 

583 of tte Code of Civil Procedure when sucli "order was itself made ia an 
appeal imder section 3S8 from an order imder section. 485 of tlie Code.
Mathura Nafh Ghose v. Wolin Chandra Kundu Siswas (1) followed.

The plaintiff in tliis case applied for attaeliment before 
judgment of certain property of the defendant, namely, a decree 
obtained by him in another suit. A conditional attae.Kment order 
was issued on this application, and notice was sent to the defend
ant to appear within a week and show cause against the attach
ment or furnish security to the amount of Rs. 1,200, The 
defendant appeared within a week from the date when notice 
of the abovementioned order was served on him to show canse, 
but ,t]ie Court (Munsif of Agra) held that the time was to be 
counted from the date of the order, and disallowed the defend- 
•ant’s objections. The defendant appealed, and the lower 
appell.ite Court (District Judge of Agra) remanded the case to 
the Munsif under seotion 565 of the Code of Civil Procedifi’e, 
on the ground that the Munsif was wrong in finding the defen
dant's objections to be barred. . Against this order of remand the 
plaintiff appealed to the High Court.

Babu Parbati Oharan Chatterji, for the appellant.
Maulvi Ghulam Mujtaha, for the respondent.
B a n e e j i  and A ikm ast , JJ.—The preliminary objection raised 

by Mr. Ghulam ifujtoftathat no appeal lies, must prevail. An 
order was made against the respondent for attachment before 
judgment under section 485 of the Code of Civil Procedure. An 
appeal was preferred from that order under cl. (24) of section 588 
of the Code, and the lower appellate Court made an order of 
remand under section 662. This order of remand is the subjcct-

* First Appeal 5To. 2 of 1899, from an order of W. F, Wells, Esq.  ̂ District 
Judge of Agra> dated tlie 1st December 1898*

(1} (1897) I. L. K., 24 Calc., 774.
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matter of tlie appeal before us. The last ckuse of section 588 
proTides that orders passed in appeal under that section shall be 
final. The order appealed from is an order passed under section 
588, and therefore it is final according to the provision referred 
to above. It is true that section 588 allows au appeal from an 
order passed under section 562. But the order of remand from 
which an appeal is allowable must be an order which was not 
passed under section 588. The last paragraph of the section must 
be read as controlling the whole section and as barring a second 
appeal, where an appellate Court has made an order, whether for 
dismissing the appeal or decreeing the appeal or remanding the 
ease before it. This view is supported by the ruling of the 
Calcutta High Court in Mathura Nath Qhose v. Nobin Chandra 
Kundvb Biswas (1), with which we entirely agree. We dismiss 
the appeal with costs.

Appeal dismissed.

JBefore Justice Banerji and M r. Jmfiee AiJcman, 
ABDULLAH (Des'ekdawo;) «. AMANAT-ULLAH and othbbs (PiiAiktims).® 
Muhammadan law—Pre-empfion—Suii ly  fre-em ^ior not entiiled io claim 

the whole o f the pToperty sold—T la in tiff not olUffed, to fram e Ids 
as a suii f o r  the whole.
S elil, that wliGTG a pre-emptor by reason of the claim of other pergons 

entitled equally ■witli liimself to claim pre-emption is only entitled to a cartaia 
portion of tlie iiroperty in respect of wliicb lie claims pre-emption, .and not to 
the whole of it, he is not bound to frame his suit as a suit for the whole of the 
propi?rty sold, but only for so mxitih as he would be entitled to having regard 
to the claims of the other pre-emptors. Am ir Sasan  v. JRahim BaTchsh (2), 
and I>w(ja Prasad v. Mtmsi (3) referred to. Kashi Nath  v. MuhMa Frasad
(4) and Sn lasi v. SJieo Prasad  (5) distinguished.

The plaintiffs, five ia number, claimed to pre-empt five- 
sixths of certain property which had been sold to the defendant 
by one Balua. Tiiey did not sue for the whole of the propertŷ

* First Appeal No. 7 of 1*390, from an order of Bahu Jai Lai, Subordinate 
Judge of Aaiimgai'h, dated the 22ad December 1898.
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