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no doubt that tbe title of the plaintiffs Is snperior to that 
of the defeudaut, but the question is whether the plaintiffs 
have come into Court in time to assert and enforce that title. 
In the view which we have taken of the casê  their claim was 
beyond time and was rightly dismissed by the court of first 
instance. The plaintiffs are themselves to blame for having 
lost through their own laches tae title which they acquired 
under their auction purchase. We allow the appeal, set aside 
the order of the lower appellate court, and dismiss the appeal to 
that Court with costs. The appellant will gei. his costs of 
this appeal.

Appeal deoraed.

Before. Mr. Justice Bm ierji and M r. Justice AiJcman. 
MUHAMMAD NIAMAT ALl KHAN (P la in t i f f )  b. GHA]?PAK MUHAM­

MAD KHAN and  o th e r s  (D e fen d an ts ) .^
M orfgage~8uii fo r  sale—Pleadings—Purchaser o f mortgaged property 

paying off f t io r  inctimhrances. ^
The purchaaer of a portion of curtain mortgaged property paid off certain 

prior mortgages on the property The anbseqnent mortgagee brought a suit 
for sale on his mortgage and made the purchaser a defeudantj but did not 
ofEei- to redeem the prior mortgages. S eld , that the suit would not for that 
reason necessarily fail, bat the plaintiff onght to be given an oj^portunity of 
redeeming the defendant’s prior mortgages. Salig Ram v. S a r Charaii L ai 
(1), distinguished. K ali Oharan v. Ahmad Shah Khan (2), followed.

The facts of this case sufficiently appear from the judgment 
of the Court.

Mr. Abdul Raoof and Pandit Sundar Lai for the appellant.
The respondents were not represented.
B anbhji and A ieiman, JJ.—The plaintiff-appellant brought 

the suit, which has given rise to this appeal, for sale upon a mort­
gage, dated the 1st of November 1890, made in his favour by the 
first defendant Ghaffar Muhammad Khan. The second defend-̂  
ant Mauivi Nazir Hasan purchased a part of the mortgaged 
property, which he sold to the third defendant, his wife. TIiq

*i'irst Appeal No. 187 of 1897 froHi a decree of Bai .Shankar Lalj, Sahojf- ' 
dinate Judge of Saharanpur, dated the 4th March 1897.

(1) (1800) I. L. R., 13 All., 548. (2) (1894) I. L. E„ 17 All., 48.
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other defendants are*purchasers of different other portions of the 
mortgaged property. The third defendant opposed the claim, 
among other ground,Sj upon the plea that she had discharged 
r:ome mortgages which were prior in date to the mortgage of 
the plaintiff, and that the plaintiff was .not entitled to a decree 
for the sale of the property purchased by her without paying 
to her the amount which she had paid in discharge of the prior 
mortgages, or a proportionate share thereof. The Court below 
has totally dismissed the suit on the single ground tliat the 
plaintiff had not offered in his plaint to redeem the prior mort­
gages which the third defendant had discharged, and in support 
of this opinion the learned Subordinate Judge has referred to 
the ruling of this Court in Salig Ram  v. E ar Gharan Lai (1). 
We cannot agree with the learned Subordinate Judge that that 
case is not distinguishable from the present oas<̂ . That was a 
case in which the purchasers were themselves prior mortgagees, 
the consideration for their purchase being the amount of the 
prior mortgage. That case, in our opinion, cannot be regarded 
as a basis upon which every suit for sale, in which the plaintiff 
impleads as defendant a sub.iequent purchaser, but owing to 
ignorance or some similar cause does not mention in his plaint 
the fact of the purchaser having discharged a prior mortgage, 
should be dismissed. In the judgment in K ali Oharan v. 
A1irtv(,d Shah Khan  (2), the learned Judges who decided that 
case observed:—“ We are unable to lay down as a rule of 
universal application the principle that a plaintiff who claims 
too much or fails to admit reasonable deductions from his olaim 
is therefore to be deprived of that to which he is legally entitled. ’̂ 
With that , observation we concur. This case more nearly 
resembles the case to which we have just referred, and which 
should have been followed by the lower Court. As we have 
said above, the third defendant or her husband from whom she 
purchased a portion of the mortgaged property was not a prior 
mortgagee of that property ;. it is only by reason of her having

(1) (1890) I. L. R., 12 AIL, 648. (3) (1894) I. L. E., 17 All,, 48.
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paid off a prior mortgage that she can iisQ that mortgage as a 
shield against the plaintiff’s claim to the extent of the amount 
paid by her. The fact that the plaintiff made no mention in his 
plaint of the alleged payment, was not, in oiir opinion, a valid 
reason for totally dismissing the suit. The amendment whioh 
the plaintiff asked for should have been granted, and the suit 
decided on the merits and a proper decree passed. We allow the 
appeal, and, setting aside the decree of the Court below, remand 
the case to that Court nnder section 562 of the Code of Civil 
Procedure, with directions to readmit it under its original number 
in the register and decide it on the merits. The appellant will get 
his costs of this appeal ; other costs heretofore incurred will 
abide the event.

Appeal decreed and cause reomtnded.

R EV ISIO N A L QIYIL.
Before Sir Arthur Strachey, KnigM, Chiaf Jusiiee, and, M r. JasUce 

JANKI PRASAD AND ANOTHEB (A p p i i IOAn t s )  0 . S U K H B A K I  (O p p o s i t e

PARa?x).*=
Ciml procedure Oode, section 108—Decree ex parte—Death o f  judgmeni- 

debtor —A pplication T)</ legal representaiive to have the decree set aside. 
Meld, that where a defendant, against whom a decree has been passed est 

parte  for default of appeai'anofl, dies, his legal vepvesentative is not competent 
to apply under b. 108 of the Code of Civil Procedure for . an order to set the 
ex fitrie  decree aside.

This was a reference made by the District Judge of Jhansi 
under section 617 of the Code of Civil Procedure. The facts 
of the case are thus stated in the order of reference. “ The 
appellants in this case are the sons of one Jhalkan deceased, 
against whom the respondent got an eao parte decree on the 26th 
November 1897. There was no decree against the two appellants. 
On the 1st of July 1898, the respondent executed the ex parte 
decree by issuing a notice to the appellants under section 248 of 
the Code of Civil Procedure. The appellants at once filed an 
application under section 108 of the Code to restore the original

* Miscellaneous ITo. 3  ̂of. 1899,


