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was done, a pavment of the Rs. 17,000 would leave the property
still incumbered, as Srikishen would only receive it, if he did so,
in part payment cf what was due. Irom the nature of the
transaction it was not a daposit upon which the vendees would be
lisble to pay interest unless they refused or omitted to pay the
money »when they were informsd by the vendor that he was
prepared to pay the balance necessary to satisfy what was due
to Srikishen. Withont that balines they were not bound to pay
or tender to him the Rs. 17,000. Their Lordships will therefore
humbly advise Her Majesty to affirm the decrze of the High
Court and dismiss the appeal. The appellants will pay the

costs.
Appeal dismissed.
Solicitors for the Appellauts: Messrs. Barrow and Rogers.
Solicitors for the Respondents: Messrs. Ranlen Ford, Ford,
and Chester,

APPELLATE CIVIL.

Before Mr. Justice Knox and Mr. Jusiice Banerji.
SHEORAJ SINGH (JUDGMENT-DEBTOR) o, GAURI SAHATI AND OTHERB
(DECREE-HOLDERS).*

Civil Procedure Code, sections 344 el seqq—Insolvency—Holder of decres
on mortgage not entered amongst the scheduled creditors—Decree~
Jolder not debarred from executing his decree.

Ileld that a judgment-creditor helding a deerce for sale upon a mortgage
against an insolvent judgment-debbor will not, by resson of his debt not having
been scheduled in the insolveney proceedings, lose his right to execute his decrce.

 Haro Pria Dabia v. Shama Oéwran Sen (1) and Skridtar Narayan v. Aima-
rem Govind (2) referred to.

TaE facts of this case sufficiently appear from the judgment
of the Court.

Pandit Sundar Lgl and Pandit Baldeo Ram, for the

appellant

* Pirst Appeal No. 278 of 1897, from & decree of Pandit Raj Nath Saheb,
Subiordinate Judge of Moradabad, dated the 20th September 1897.

(1) (1889) L L. R, 16 Cale., 592. (2) (1883) I, L. K, 7 Bom,, 455.
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Munshi Ram Prusad and Muushi Golul Prasad, for the
respondents.

Kxox and Baxery1, JJ.—Raja Sheoraj Singh, the appellant
before us, is o judgment-debtor of the respondents,  The respond-
ents hold a decree against him, dated the 5th March 1885, for
sale under a mortgage deed.  Before the decree had been passed
Raja Sheoraj Singh had applied, under the provisions of Chapter
XX of the Code of Civil Procedurs, to be declared an insolvent.
With his application he filed a list of his creditors. The list wag
subsequently amended by bim, and in the amended list under the
head No. 8 Har Sabai, father of the respondent, was entered asa
creditor holding o decree dated the 5th March 1883, arising out
of a mortgage bond in favour of Har Sahai, which bore date the
5th March 1879, The judgment-debtor was cventually declared
an insolvent by the order of this Court duted the 1Gth July 1836.
Upon this the creditors mentioned in the application were called
upon to produce evidence as to the amount and particulars of their
respeclive pecuniary claims, and the record prepared at the time
shows that Har Sahai did not put in an appearance. The entry
says that he wag said to be dead. The amount proved was
declared to be mil. A receiver was appointed in due course, who
made collections, paid the scheduled creditors in full, and found
himself with a balance in hand of Rs. 8,824-7-11. After all thig
had taken place the present respondents made an application to the
Collector, to whom the decrec had heen transferred for execution
by reasonof the property coucerned being ancestral property, for
attachment, and in due course of time we find ihat the District
Judge paid over the balance to the Pespondents. They took it,
and afterwards asked that the property now in dispute might be
brought to sale for the recovery of the balance due from the appel-
lant to the respondents. The property in question is the same
property which had been mortgaged in the bond of 1879, and
which the receiver had handed over for restoration to the judg-
ment-debtor, Upon the application for sale the appellant raised
several objestions. Among them was the objection now bofore
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ug; but, with the exception of a question bearing on the question
of interest, the application for exccution was allowed to proceed
and the property declared liable for sale. From this order aris:s
the present appeal. Tt is contended before us that as the decree-
bolders had, under scetion 856 of the Code of Civil Procedure,
veccived their distributive share of the assets of the appellant in
the hands of the recoiver they cannot now execute the decrce {or
the balance of the decretal amount ; further, that by virtue of the
procecdings tulien under sections 551, 556 and 357, the deerce is
incapable of execution. It was sajd that the moment the judg-
ment-debior was declared insolvent, all creditors were bound to
come and prove their debts; that the schedule prepared under
section 352 operated as a decree, 'and-that any creditor who did
not come in within the period of lniitation allowed by article 174
of the sccond schednle of the Indian Limitation Act and prove his
debt or, when the schedule was in error, did not get the schedule
amended, lost any furtber rights or remedies in respeet of Lis debt.
In the present case the respondents had made no attempt cither to
prove their debt when the schedule was prepared, or to get the sche-
dule amended aftexr it had been prepared, and hence it was urged
that they were not entitled to execute the decree they hold. We
are unuble to agree with this contention. We can find nothing in
section 858 or in any other part of Clmpter XX of the Code
which declaves that where a creditor has not proved his claim
or got an entry in theschedule amended Le has debarred himself
of all rights to execute a decree which he holds, especially when
that decree is subsisting and is based wpon a mortgage debt.
Section 357, which lays down in effect the consequence of the
discharge of the judgment-debtor under the Code, refers only to
scheduled debts, More than this, scheduled creditors are expressly
declared to be still empowered to procced against property
other than that vested in the receiver under cerlain restrictions,
whether that property was previously or subsequently acquired.
In the case of Haro Pria Dabia v. Shame Charan Sen (l) it
(1) (188%) Li L. B, 16 Cale, 592,
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has been pointed out that where a person has got a right
and it is contended that that right is taken away by statute,
the right cannot be held to have been taken away except by
express words in the statute, or by inference so clear from
the terms of the enactment that there can be no doubt about
it.” The principle of that case is on all fours with the case
before [us. Our view is supported by the case of Shridhar
Narayan v. Atmaram Govind (1). We dismiss the appeal

with costs.
Appeal dismissed.

Before Mr. Justice Blair and Mr.Justice Burkitt.
SITA RAM (PrLAINTIFF) v» NAUNI DULAIYA (DErENDANT).*®

Civil Procedure Code, sections 25, 562—Transfer—Procedure—=Suil irans.

Serred fo Bis own file &y District Judge—dppeal to High Couri—

Remand to District Judge—Judge not competent to iransfer,

By order of a District Judge under section 25 of the Code of Civil Procedure
& suit was transterred from the Court of the Subordinate Judge to his own Tourt.
The District Judge decided the suit, and from his decree there was an appenl to
the High Court. The High Court remanded thesunit under secction 562 of the
Code to the Court of the District Judge., The latter transferred the suit so re-
manded for trial to the Subordinate Judge. Held that the District Judge had
then no power to transfer the suit, but was bound to try it himsclf.

Semble that scction 25 of the Code of Civil Procedure has no application to
a cage remanded under section 562 of the Code.

Tae facts of this case sufficiently appear from the judgment

of the Court.

Babu Jogindro Nath Chawdhri and Babu Rutan Clhand, for-
the appellant.

Munshi Gulzari Lal (for whom Babu Satish Chandar
Banerji), for the respondent. :

Braie and Burxrrr, JJ.—The suit in which this second
appeal has been instituted was transferred under the provisions

* Becond Appeal No. 830 of 1896, from a decres of F. 'W. Fox, ﬁsq., Distriet
Judge of Jlansi, dated the Svd June 1896, reversing a decrece of A. Raliman,
Esq., Subordinste Jndge of Jhansi, dated the 26th February 1896.

(1) (1888) I, L. R., 7 Bom., 455,



