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Before S ir A rth u r 8iraohe^, Kt., Chief Ju ttice  a n i M r. Justice  Knox.
BAM HATH RAI a s d  o t e b e s  ( P i a i o t i j p s )  v ,  LACHMAl^ BAT a s d  

o t h e b s  ( D b j b o t j a n t s ) .*

A ct No I V  o f  1882 (T ran sfer o f  P roperty  ActJ^ teoUon 85—S in d u  law -^
Joini Hindu fa m ily —S u it on a morigage executed l y  a Miiidu fa th er
—F̂ ons not ■made parfies-—Woiioe—Surdeji o f  Proof.

Whei'o fclie rohs in a joint Hindu family come into Court soelciiig to get rid 
of tlie effect;, as against their iuteresta iu the jolut family propeTty, of a decree 
on a raortgago eiocuted by tlieir father obtained in a suit to whijcli tliey were 
not wade parties, the burden of proof lies on them to establish that the mort
gagee when lie brought his suit had notice of their interests in the mortgaged 
property.

This was a suit brought by th e  sons in a joint Hindu 
family against their father and his mortgagee to obtain a declara
tion that their interests in certain property which they alleged 
to be ancestral property were not liable to sale in exeeution of 
a decree obtained iu a suit for sale on a mortgage against the 
father. The plaintiffs had not been made parties to the suit 
for sale against their father.

The defendant mortgagee pleaded that the property in suit 
was not ancestral, but the personal property of the father, to whom 
he advanced the loan in good faith.

The Court of first instance (Munsif of Mubajnmadabad) found 
that the defendant mortgagee had no notice of the property in 
q̂ uestion being ancestral or of the plaintiffs interest therein, and 
accordingly dismissed the suit.

The plaintiffs appealed. The lower appellate Court (District 
Judge of Azamgarh) found that the property was ancestral | but 
that the plaintiffs had failed to discharge the burden̂  which lay 
on them, of proving that the defendant mortgagee had notice of 
their interests in the property at the time when he brought his 
suit on the mortgage. That Court accordingly dismissed the 
appeal.

♦ Second Appeal No. 888 of 1896, from a decree of H. D. Qriffln» Esq., 
Officiating District Judge of Assamrarh, dated the Stli Jane 1896, confirminff 
It decree of Pandit Guru Prasad Bubej Munsif of MuhamnQadabad (Jolina, flated 
fclte 24th March 189G.
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1899 Tlie plaintiffs appealed to the High Court.
Mr. A. H. G. Hamilton, for the appellants.
Pandit Sundar Lai, for the respondents,
Steachey, C, J.—We have come to the conclusion that 

the judgment of the lower appellate Court is correct. There is 
undoubtedly a clear finding of fact that the mortgagee had no 
notice of the interests of the present plaintiffs in the suit in 
which the mortgage decree was passed. There are, howeverj 
expressions in the judgment which indicate that in oouiing to, 
that conclusion the learned Judge was influenced by his view 
that it was for the plaintiffs in this suit to establish that the 
mortgagee, when suing upon his mortgage, had notice of their 

. interests, and that, as they were not made parties to that suit, the 
decree obtained iiuder section 88 of the Transfer of Property 
Act would not affect them. We think that the learned Judge 
was right.

We think that it was for the plaintiffs—Hindu sons trying 
to prevent, so far as their Interests were concerned, a sale of an 
ancestral property in execution of a mortgage decree against their 
father only—to prove that the sale would not under the circum
stances affect their interests. The property was undoubtedly 
ancestral property. It is found as a fact that no evidence was 
given by the plaintiffs in support of their allegation that 'the 
mortgage was executed for immoral purposes. The only ground 
’which remained for them to show that their shares were not 
liable to sale under the mortgage decree was that there had been 
a neglect to comply with the provisions of section 85' of the 
Transfer of Property Act, and that in consequence of such ’ 
neglect, under the ruling in Bha,wani Prasad v. Kallu  (1) the ̂ 
sale could not affect their rights and interests. We think that, 
just as in the case of an allegation that the mortgage was executed 
for a debt tainted with immorality, the burden of proving 
that allegation and of showing that their interests were not 
liable to sale would rest on the plaintiffs, so the burden of proof 

(1) (28£)5) I. L. R., 17 All., 037.
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lies on them to establisk the only other ground on which the 
effect of the sale against their rights and interests could be avoided. 
It was therefore for the plaintiffs to prove that the mortgagee had 
notice of their interestsj and that his omission to make them 
parties to the former suit exempted their interests from liability to 
sale un,der the decree. This view is in keeping with the judgment 
of Bastbejt and Aikman, JJ., in F. A, No. 213 of 1896, decided 
upon the 12th Jftunary, 1899.* That deeision seems exactly in 
point, and we agree witli it. We disini.sB this appeal with costs.

Appeal cUsomssed.

* The judgment in this case was as follows:—
Baneeji and Aikmajt, JJ;—The respondents, Mo.wa Lai and Lachmi 

Narain, obtained a decroe upon a mortgage, dated tlie 8th of Pobrnary, 1886, 
executed by Ranbahadar Singli, the father of Bijai Bahadur Singh, plaintiff, 
Eandhir Singh, the father of the other plaintiffs, and Hiinwaut Singh, a brother 
of Banbahadur Singh and Randhir Singh- At the time of the suit Hanwant 
Singh was dead and his widow was raada a defendant to the suit. The 
other defendants were Ranbahadur Singh and liandhir Singh. In execution 
o f that decree, which is dated the 7th of Decombor, 1892, Mewa Lai 
and Lachmi KTarain caused the inoi’tgaged property to be advertised for sale. 
Thereupon the present suit was brought on the 1st of jPobruary, 1896, for a 
declaration that tho interests of the plaintiffs in the mortgaged property wem 
not liable to sale, Tlie sole ground upon which the suit was broxight was 
that the plaintiffs had not been made parties Tto tho inortgagews’ suit. If  
the property was ancestral and the mortgagees had notice.of the interesta of tho 
plaintiffs in tho mortgaged property at the time they bi'onght their suit upon 
the mortgage, tlie plaintiffs would, under tho ruling of the majority of tho Full 
Bench in JBTiawani Frasad v. K allu  (I. L. B., 17 AIL, 537) be entitled to succeed. 
Tho Court below, however, has dismissed tho suit upon the ground that it had not 
been established that the mortgagees had express or constructive noti«a of the 
interests which the plaintiffs claimed in the property. The learned Subordinate 
Judge, who has recorded a careful judgment in the casej was of opinion that it 
had not been proved that the mortgagees had any knowledge of tho fiKistenoe of 
the plaintiffs and that there had not been on the part of tho mortgagees either 
wilful abstention from incjuiry or gross negligence such as would bring the ease 
within the definition of notice as given in section 3 of Act ITo. IV of 1882. The 
learned counsel who has appeared for the plaintiffs appellants has conceded that 
there was no express notice. He contends, however, that the mortgagees must be 
taken to have had constructive notice of the existence of the plaintiffs. We are 
of opinion that the reasons givfen by the learned Subordinate Judge for holding 
the contrary view are cogent. It has not been shown that any cironmstancea 
existed which ought to have put the mortgagees upon inquiry. Tho appeal is. 
In our opinion, tintenable. We dismiss it with costs.
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