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1898 pre-emptor who has placed himself in the position occupied by 
the plaintiff here and by the pre-emptor in the case of Muhmn«- 
mad Wilayat Ali Khan v. Ahdul Rah (1) must be considered to 
have, by his own act as a matter of law, forfeited his right to pre
empt any portion of the property. We follow the rule of law 
laid down in that case and for the reasons given above, *aad not 
because we agree with the lower appellate Court, with whose 
judgment, as a matter of fact, we disagree, we dismiss this appeal 
with costs.

A ^ e a l dismissed.

1898 
TJovmler 18.

A PPELLA TE CRIM INAL.

Before Mr. Justice Enox, Acting Chief Justice and Mr, Justice S anefji, 
QUEEN-EMPEESS v. TIMMAL AND OTHERS*

Act JTo. X L V  o f  1860 {Indian Fenal Code), Sections 96 ei geq̂ q.—Right o f  
private defence-^Act Ifo. I  o f 1872 (Indian Evidence A ct), Section 105 
—Treaumpiion—JPleadings,
Meld tliat aa accused persoa who at liia trial has not pleaded the r,jght 

of ptivate defence, but has raised other pleas inconsistent with such a defence, 
cannot in appeal set up a case, founded upon the evidence taken at his trial, that 
he acted in the exercise of the right of private defence { neither is the Const 
fflompetent to raise such a plea on behalf of the appellant. Queen-Hmpres« 
I'rag D ai (2) referred to.

Th e  facts o f this case are fully discussed in the judgment 
o f  the Court.

The Officiating Government Advocate (Mr. A. E, Ryvea), for 
the appellant.

Babu Bishnu Chcmdar, for the respondents.
K n o x , A c t in g  C. J. and B a n e e j i , J.—This is an appeal 

presented under directions oi the Local Government from an 
appellate order of acquittal passed by the Sessions Court of 
Mirzapur. The Magistrate of the 1st class at Mirzapur, before 
whom the case originally came, had found five persons guilty of 
offences under sections 147 and 325 read with section 149 of the

* Criminal Appeal Ko. 1007 of 1898.
(3> (1888) I. h, R., 11 All., 108. (2) (1898) I. L. E., 20 All.,
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liidiaii Penal Code ; but had passed santencos upon tLe five onlj" 
for offences under section 147. The learned Sessions Judge arrived 
at the following conclusions upon the evidence, namely, first; 
that the appellants before him had acted in exorcise of the right 
of private defence of property ; secondly, that there was uo evi
dence that the same accused formed an unlawful assembly. 
He accordingly acquitted them of the charge under section 147, 
and apparently omitted to take any notice of the conviction 
under section 325 road with section 149 of the Indian Penal 
Oode. Holding the views lie did, the learned Sessions Judge 
should have in terms recorded an acquittal upon this charge 
also.

The foots found by the Magistrate were that Timmal, one 
of the respondents before us, considered he possessed a right to 
gather the fruit of certain mahua trees. That fruit was being 
peaceably gathered by certain persons on behalf of .one Altaf 
Husain. With a view of enforcing TimmaFs right or supposed 
light the five accused came upon the spot and with clubs 
assaulted five men. The injury caused to two was, according 
to the medical evidence, which has not been rebutted, griev
ous hurt.” JThe Magistrate added to the above recital of 
facts the words TimmaPs party cannot claim that they 
■Were defending the enjoyment of a right actually in posses
sion.” The appeal as presented sets out that the respondents 
have not made out their defence that they acted within their' 
tight of private defence of property. This ground is not 
IiS.ppiiy worded. We have, with the assistance of the learned 
vakil who appeared for the respondent, examined the defences 
jaised by the various respondents before the Magistfate. Tim- 
ma! says that he never beat any one and that he saw no assault.- 
Badan does not say, so far as he is concerned, that he hit any 
one j he say,s, on the contrary, that ho was hit. The other 
three respondents all say that they were not on the spot at 
the time when the disturbance took place. The only hint 
that such a plea was ever in contemplation as a plea in defence
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1893 is to be found in the examination of Baclaâ  and of Badan 
aloae. We need not go iato the question whethei' Badan, an 
accused, can, in his statement, raise a plea on behalf of the 
co-accused, which those co-accnsed never raised, for themselveSj 
and which they virtually repudiated in the statements made by 
them. In appeal before the Court of Session all tbe five 
respondents, who were then appellants, did put forward us 
one of the grounds of appeal that they had acted as they did 
in exercise of the right of private defence of property.

The learned Government Advocate contended that the res
pondents were precluded from raising this plea by the very 
nature of the defences which they had set up. He drew, our 
attention to an unreported case, and further to the case of 
Queen-Emp^ess v. Frag Bat (1). It was laid down in both 
these cases, more particularly in the latter case, that the law 
in India is that̂  when a person is accused of an offence, the 
burden of proving the existence of circumstances bringing ' the 
case within any of the general exceptions in the Indian JPenal 
Code, is upon the accused, and it is directed by that law, 
as enacted in section 105 of the Indian Evidence Act, 1872, 
that the Court shall presume the absence of '̂ uch circum
stances. He pointed out that not only had the accused not 
set up the plea that they had acted in the exercise of the 
right of private defence of property, but further that there 
was no evidence on the record upon whiGli any oircumstar̂ f̂jl 
could be inferred which would substantiate such a plea.

We followed the learned vakil very carefully in his ans#r 
to this part of the Governmeut case. Taking all that he said 
as being matter proved, we found it amounted to this, namely, 
that Timmal and his party had been put into possession of 
the mahua trees in dispute before any lease of the same tre®i 
had been given to the persons, on whose behalf the persons 
assaulted were on the day in question collecting the mahua 
fruit, and that the fact of possession having been giyen to 

(1) (1898) I. L. E., 80 All., 459,



Timmal find his party had, at the time possession Tvas given, jses 
been proclaimed in the vilhge. At this point tlic learned ' 
vakil atoppal, and rightly stopped ; he had no evidence upon Empeess
which to set up a case that any one of his clients had struck a Tixmait.
single blow or committed any assault. No blows having been 
struck ’and no assault committed, the exercise of the right of 
private defence fell at once to the ground. The learned vakil 
made some attempt to show that a conviction under vsection 147 
was B/'-fc justified by the evidence, and he referred us to the case 
of Pachkcmri y. Queen-Empress (1), and Queen-ISm^jresa v.
Harsang l^atha Bhai (2). Neither of those cases is in point 
here. In PachJcaiiri v. Quemi-Emioress the accused were at the 
time the assault was committed on the spot, and exercising their 
rights over the property claimed by them. In the present case 
the circumstances were the very reverse; the pexoODS before us, 
who were assaulted, were picking up the mahua fruit peaceably 
and under cover of a lease ; the assailants came upon them while 
so employed, and commenced the attack with a view of enforcing 
the right which they considered rested with them. la  Queen- 
Empress v. Marsang Pafha Bhai the assault was commenced by 
the complainant and not by the persons assaulted by the com
plainant. In the case before us the respondents did form an 
unlawful assembly, and in using force committed riotiag; they 
eould not plead as ■ a justification for their act that the persons 
picking the mahua were in so doing guilty of theft, mischief 
or criminal trespass. They were acting throughout in the bondJide 
belief that they had a right to the mahua, and the element of 
dishonesty was wanting. Hence there could be no theft or mis
chief. When they went upon the land they did not go on it with 
the intention of committing any offence, hence there was no 
criminal trespass. From every point of view the plea of private 
defence of j)ropcrty was one which could not have been raised in 
this case, and was in fact never raised by the accused until they 
went before the appellate Court. There being no evidence on t'he 

(1) (1897J I. h  E., 24 Calc, 686. (2) (1890) I. h. B., U  Bom., 441,
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1808 record, the learnccl Sessions Judge was distinctly in error, and 
----- — of law. when he presumed the presence andi.̂ UBEN" * T rt -I />

E-vcpKEsa not the absence of circumstances which would form any basis for
Timmae. the plea of private defence of property.

The learned vakil, probably feeling the weakness of this 
portion of his argument, commenced his defence by urging that 
the appeal before us was one which should never have been put 
forward by the Local Government. He referred us to the 
cases of Queen-Empress v. Gayadin (1), Queen-Empress v. 
Chotu (2)j and Queen-Em'press v. Robinson (3). All these 
cases ■wore considered by this Court in the reGcnfc case of Queen- 
Empress v. Frag Bat, to which we have already referred. It 
is true that the right vested in the Local Govornment is a right 
which should be advanced with care and caution. In two of 
the c:ises cited by the learned vakil the errors which the Local 
Government sought to have rectified were errors on questious of 
fact. In the case before us the learned Sessions Judge erred 
upon a question of laŵ  and he was at the time sitting as a Court 
of Appeal, and his error of law led him to set aside the conclu
sion of the Magistrate upon facts that he himself would prob
ably have accepted but for the error of law into which he had 
fallen. A riot in the jungles of Mirzapur, where it is not easy to 
have recourse to the protection, of the police, is an offeuce which 
wounds public security, and very often leads to fatal results. We 
cannot therefore agree with the learned vakil in holding, as he 
wishes us to do, that we ought not to exorcise the powers veste'd 
in us in̂  this particular case. Wo set aside the finding of acquittal, 
restore the conviction recorded by the Magistrate, and pass the 
sentence which was in the first instance passed by him. In com
puting the term of imprisonment any portion of the imprisonment 
already undergone will be deducted. Subject to the above the 
gentonces will run from to-day’s date.

(1) 1S81) 3. Ti. K.,4 All., 148. (2) (188G) I, L. U., 9 AIL, 52.
(3) (1801) I. L. II,, 1C AIL, 212.
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