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In our opinion the decision of the lower appellate Court 
■wKioh gave effect to that contention is wrong. We are unable 
to perceive any variance between the decree and the judgment 
■which the appellants could have asked the Munsif to remedy. 
The decree as it stands does, in our opinion, fully and neces­
sarily imply a finding that the appellants’ assignment had 
become V“oid, inasmuch as, but for the existence of such a 
finding, a decree could not have been given in favour of the 
plaintiffs, who admittedly were but subsequent assignees of the 
debt originally assigned to the appellants.

Under these circumstances we think the decree of the lower 
appellate Court was wrong. We allow this appeal. We set 
aside the decree of the Subordinate Judge, and, as his decree 
proceeded upon a preliminary point and as we have overruled 
his decision upon that point, we remand the case for trial 
upon the merits under section 562 of the Code of Civil Pro­
cedure. The appellants will have their costs of this appeal 
in any event.

A'p'peal decreed and came remanded.

Beforls Mr. Justice S u rh itt and Mr. Jusiioe Dillotu  
MUJIB-TJLLAH (Pi,Aii7a!irp) o. TIMED BIBI and anothsb  (Dbpekdants)*.

—Muhammadan Law —Waji5-ul~ars—JPre-empfor di.teftTfiiled ig  
his omn conduct to fre -em fi jpart of the ^rojperty sold—Fre-emptor not 
efititled to fre-em;pt any ^portion thereof.
Where a pre-emptor sued for possession by right of pre-emption of certain- 

property sold by one and the same sale deed, claiming as to one portion of th« 
property sold nnder the Muhammadan law and as to another ander the wajib* 
ul-ar&„ and it was found that lie had by his own acta or omissions disentitled 
himself from claiming that portion of the property to which the Mnhammadan 
law applied, it was hsld  that the pre-emptor was not entitled to pre-emption in 
respect of any portion of the property covered by the said sale dead. Muham­
mad W ilayat A lt  Kha» V. A ldu l Mah (1) followed.
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* Second Appeal No. 806 of 1896, from a decree of V. A. Smith, Bsct-, Pistrioi 
Judge of Gorakhpur, dated the 18th June 1896, conflrmingf a decree of ?an4it 
San»idh»r, Subordinate Judge of Gorakhpur, dated the 30th March 1898.

(I) (1888) I. L. R., 11 Ail., 108.



1898 The facts of this case sufficiently appear from the judgment
of the Court.
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IIiLAH Messrs. T. Gonlan and D. N. Banerji for the appellant.
TJhbd Bibi. Pandit 8undar Lai and Pandit Moti Lai for the respondents.

B u b k itt  and D illo n , JJ.—This is an appeal brought by 
a plaintiff in a pre-emption suit. The sale deed, in respect of 
which the suit has arisen, was dated the 7th of May 1894, and 
purported to convey to the vendee shares in some 47 villages, 3 
pacca houses and a mortgage deed. In the Court of first instance 
(Subordinate Judge of Gorakhpur) the suit was dismissed on the 
ground that the document upon which the suit was founded was 
not a sale deed, but was a deed of gift On the appeal on that 
point to the District Judge it is not easy to say what the opinion 
of the lower appellate Court was. The learned Judge disagreed 
with the finding of the Court of first instance, that the document 
was a deed of gift, but a t  the same time seems to have held that it 
was not a sale, that it was only a “ family arrangement,” and finally 
affirmed the decree of the Court of first instance, on the ground 
that there were no materials for determining the plaintiff’s share 
of the Bs. 15,500 set forth in the sale deed, and i t  passes the wit 
of man to devise a decree which should assign ter the plaintiff his 
proper share of the contingent liabilities imposed on the trails- 
feree.” With respect to the judgment of the lower appellate Court 
we desire it to be understood that we do not concur in any pro­
position of law laid down therein, but as the question as to thê  
nature of the deed and the manner in which the sum payable by 
the pre-emptor should be calculated have not been fully discus^ 
on both sides in this case, we refrain from saying any more on 
that matter. On behalf of the respondent Pandit Moti ta l  con­
tended that this case was exactly on all fours with the case, of 
Muhammad Wilayat A li Khan y> Abdul Rah (1). In that ĉ se, 
as in the present case, two properties were claimed by right of 
prer-emption, one property being claimed under the M uhaminadap 
law and the other by virtue of the provisions of the 

’ (1) (1888) I, L. 11 Att, 108.
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Such is also the oase here, tho three houses being claimed under 
the Muhammadan law, and 8 out of the 47 shares sold being 
claimed under the provisions of the wajib-ul-arz. Iii the case 
just cited the plaintiff pre-emptor failed to prove that he had 
fulfilled the conditions required by Muhammadan law as prelimi­
naries to. the institution of a claim for pre-emption. So here also 
it has been found as a fact by both the lower Courts that the 
plaintiff here failed to perform these preliminaries. The result 
is that the plaintiff appellant, being shown to be disqualified from 
claiming to pre-empt these houses under the Muhammadan law, 
cannot possibly get a decree for the whole of that which by law, 
but for his own laches, he would be entitled to pre-empt. In the 
ease of Muhammad Wilayat A li Khan v. Abdul Bab, (1) cited 
above, the late Chief Justice of this Court, whose opiniou on such 
a matter is entitled to every weight and respect, remarked as 
follows:—“ The question then arises, can there be any difference 
between the case of the plaintiff coming iato Court and claiming a 
portion of the property sold, and the case of a plaintiff coming 
i»to Court and claiming the whole, he being at the time disen­
titled by his own act or laches to maintain a claim as to a part ? 
It appears to us that there can be no difference in principle, and 
that exactly the same result must follow in this case as would 
Lave followed if the plaintiff had come into Court and had, 
abstained from claiming the property in Moradabad. A person, 
who claims to be a pre-emptor and has disqualified himself from 
claiming tbe whole, cannot be in a better position than a person, 
who has come into Court and has claimed a part only when he 
was entitled to claim the whole.̂  ̂ The case now before us and 
the case just cited are admittedly on all fours. No attempt haa 
been made, or indeed could be made, to show any distinction, 
jbefcween them. It is contended that we should not follow the 
rule laid down in that case. "We, however,,fully couour in the 

laid dawn therein and in the reason given for ik We 
with the learned Judge® who deeided that esse, that an intendingr 

(1) (1888) I. L. E., 11 All., 108.
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1898 pre-emptor who has placed himself in the position occupied by 
the plaintiff here and by the pre-emptor in the case of Muhmn«- 
mad Wilayat Ali Khan v. Ahdul Rah (1) must be considered to 
have, by his own act as a matter of law, forfeited his right to pre­
empt any portion of the property. We follow the rule of law 
laid down in that case and for the reasons given above, *aad not 
because we agree with the lower appellate Court, with whose 
judgment, as a matter of fact, we disagree, we dismiss this appeal 
with costs.

A ^ e a l dismissed.

1898 
TJovmler 18.

A PPELLA TE CRIM INAL.

Before Mr. Justice Enox, Acting Chief Justice and Mr, Justice S anefji, 
QUEEN-EMPEESS v. TIMMAL AND OTHERS*

Act JTo. X L V  o f  1860 {Indian Fenal Code), Sections 96 ei geq̂ q.—Right o f  
private defence-^Act Ifo. I  o f 1872 (Indian Evidence A ct), Section 105 
—Treaumpiion—JPleadings,
Meld tliat aa accused persoa who at liia trial has not pleaded the r,jght 

of ptivate defence, but has raised other pleas inconsistent with such a defence, 
cannot in appeal set up a case, founded upon the evidence taken at his trial, that 
he acted in the exercise of the right of private defence { neither is the Const 
fflompetent to raise such a plea on behalf of the appellant. Queen-Hmpres« 
I'rag D ai (2) referred to.

Th e  facts o f this case are fully discussed in the judgment 
o f  the Court.

The Officiating Government Advocate (Mr. A. E, Ryvea), for 
the appellant.

Babu Bishnu Chcmdar, for the respondents.
K n o x , A c t in g  C. J. and B a n e e j i , J.—This is an appeal 

presented under directions oi the Local Government from an 
appellate order of acquittal passed by the Sessions Court of 
Mirzapur. The Magistrate of the 1st class at Mirzapur, before 
whom the case originally came, had found five persons guilty of 
offences under sections 147 and 325 read with section 149 of the

* Criminal Appeal Ko. 1007 of 1898.
(3> (1888) I. h, R., 11 All., 108. (2) (1898) I. L. E., 20 All.,


