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is a substantive seutence of imprisonment. That being sc, the
Magistrate was not competent to sentence the acoused to imprison-
ment in lieu of whipping for a period which was in excess of the
maximum term of two years, for which, under section 32, he canl}
order the imprisonment of the accused, This is clear from the
second paragraph of section 395, which declares that under that
section s Court is not suthorissd to Inflict insprisonment for a ter s
exceeding that which thesaid Court is competent to inflict. Secction
83, which relates to the powers of a Magistrate™to pass a
sentence of imprisonment in default of fine, distinctly provides
that the imprisonment awarded under that section mmy be fn
addition to a substantive sentence of imprisonment for the
maximum term awardable by the Magistrate under section
32, The absence of a similar provision in scctien 395 and the
provision of the second paragraph of that section, to whicl{ I have
referred abovs, leave no room for doubt that the sentence of
imprisonment awarded inlieu of whipping cannot bein addition
to a substantive sentence of imprisonment for the maximum
term whick the Magistrate was competent to award. The
sentence of additional imprisonment in licu of whipping passed
in this case was therefore clearly illegal and I set it aside.  Ram
Raran’s bail will be discharged. '

APPELLATE CIVIL.

Before Mr. Justice Banerji.
JADUBAR SINGIE AxD ovHEERS (DRFENDANTS) v. SHEC SARAN SINGH
Prarwrrre ).¥
Buit for malictows proscention—Reasonable and probable cause—Evidesics
—Conviction of plaintiff by a criminal Court.

The fact that the plaintiff im a suit for damages for maliclous prosecr
tion has been convicted by a competent Court, although he may subscquently
have becn acqnitted on appeal, is evidence, if wnrebutted, of the strongest
possible character against the plaintif’s necossary plea of wané of rossenable

_ *8econd Appoal No. 454 of 1897 £rom a decree of Maunlvi Muhawmaed Tamafl
Khan, Additional S8ubordinate Judge of Ghazipur, dated the 27th Mareh 1807,
modifying a decrce of Babu Chandi Prasad, Munsif of Rasra, dated the 28%h
January 1897.
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and prebabls owase. Parimi Bapivuze v, Bellnmbonde Chinaz Venkeyya

{1) fullowed.

Tue plaintiff in this case was prosecuted in the criminal Court
by t:he appellants on charges of rviot wd vobbery. He was con-
victed by the Court of first instauce and fined Rs. 10, That
convietion was, however, set aside in vevision by the High Court,
wn a reference by the Sessions Judge, who was of opinion that
the charge had not been substantiated. The plainti#f, sceord-
ingly, instityted the present suit claiming damages to the ameunt

of Re. 800, The first Court gave him o decree for Rs 175,
which sum was, on appeal, cut down to Rs. 75, The lower appel-
late Tourt {Additional Subordinate Judge of Glazipur) inits judg-
ment said :— ¢ Independently of that judgment (the judgment
% of the Bessions Judge} there is a good deal of oral evidence
* which gatisfactorily proves the innovence of the plainiiff. The
¢ parties ave old enemivs.  The defendants had seen the plaintiff
“and his other companions carrying away the crops, and identi-
“fied -them while beating them. ¥Under the circumstauces there
“can be no guestion of reasonable and probable cause, as see the
s quthority noted in the margin.  (Weekly Notes, 1889, p. 189).
“ Now suck being my view as to the prosecution being false the
« the plaintifl must be held entitled to get damages.”

The defendants appealed to the High Court. An issue was
referred to the lower appellate Court for a finding as to the exis-
tence or non-existence of reasonable and probable eause. Oan
return®of the finding of that Court, which was in favour of the
-plaintiff, the appeal again came up for hearing.

Messrs, Amiruddin and Muhwmmad Ishag Khon for the
appellants. ’

Mr. E. A. Howard for the respondent.

Baxeryi, J—The plaintiff respondent was prosecuted in the
eriminal Court by the appellants on charges of riot and roblhery.
He was convicted by the Court of first instance and sentenced to
a fine of Rs, 10. That conviction was set aside by this Court on

revision, the Sessions Judge who reported the ease to ihis Court
(1) 3 Mad., H. C, Reop., 238.
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for revision having been of opinion that the charge had not been
substantiated. The plaintiff thereupon instituted this suit claim-
ing Rs. 600 as damages. The lower appellate Court has granted
him a docree for Rs. 75, That Court refused to enter into ~the

" question of reasonable and probable cause. As it was essential

that in a suit of this kind the plaintiff, in order to succeed, must
prove not only that the charge was unfounded and was instituted
through malice, but also that it was without re‘xkonable and
probable cause, I referred an issue to the lower appellate Court
for a finding as to the existence or non-existence of reasonablg and
probable cause. That Court has returned a finding in favoar of
the plaintiff, to which exception has been taken by the appellants.
The question of the presence or absence of reasonable and
probable cause is a mixed question, both of law and fact, In this
case, as I have said above, o Magistrate believed in the truth of the
complaint brought by the appellants. That alone was sufficient
evidence of the existence of reasonable and probable cause. In
the case of Purimd Bapirazu v. Bellamkonda Chinna Venkayyw
(1) the learned Judges observed :—“ We do not know of any
instance of a suit of this kind heing successfully muintained after
a conviction of the plaintiffs by the sentence of one competent
tribunal.” No doubt, as observed in the said judgment, the judg-
ment of one competent Court against the plaintiff should not in
pvery case be considered a sufficient answer to the suit. Buat the
fact of a Court of competent jurisdiction having believed that the
complaint is a true complaint is strong evidence to show that it was _
not brought without reasonable and probable cause. The convic-
tion by the first Court was na doubt subsequently set aside; but on
referring to the judgment of the learned Sessions Judge, dated the
11th of November 1895, which is to be found on the record of the
connected suit No. 622, out of which Second Appeal No. 455
has been bronght, it appears that he held the charge not fo be
established because he had doubts in his mind as to the truth of the
complainant’ s story. He did rot find that the complaint was an
(1) 8 Mad., H. C, Rop. 238.
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utterly falas one, Oan the contrary, it appears from his judgment
that a riot did take place that might, for which the complainant’s
party was convicted by the first Court along with the party of the
présent plaintiff. Wehave thusa judgment of a Court of first
instance convicting the plaintiff and the judzment of an appellate
Court which gave the pluintiff only the benafit of a doubt. Such
being the case, it canuot be said that the complaint was totally
without prgbnble cause. I have not been referred to any instance
in whichs under similar circumstances, a decree for damages has
beenn granted. In my judgment the suit ought to have been
glismiséed. I allow the appeal, and, setting aside the decree of the
Courts below, dismiss the suit with costs in all the Courts. Tle
objection under section 561 of the Code of Civil Proccdure neces-
sarily fails and is also dismissed.
" Appeal decreed.

[The decision in this case was affirmed on appeal under sec-

tion 10 of the Letters Patent on the Tth of January, 1899.~Enp.]

Before Mr. Justice Kuox and Mr. Justice Bonerji,
THE DELHI AND LONDON BANK, L. (Pritstrer) v, CHAUDHRE
* PARTADB BHASKAR axp ormezs (DErespasts)®
Aot No. XIX of 1873 (N-¥ . P. Land Revenue Aet ), section 184—S8ale for

arrears of Goverament RBevenwe —Alleged benami purchase—Suit on a

mortgage against the debtor and the cerlified purchesers alleged to be

benamidars of the debtor—Civil Procedure Code, seciion 317.

Per Kxox, J.—~The operation of seetion 184 of Act No. XIX of 1873 is uot

" confined to disputes between certified auction purchascrs and persons who allege
that such auction purchasers purchased on their behalf as their benamidars, but
extends to cases where the dispube is between the certified purchagers and third
persons who allege that the certified purchasers are not the real purchasers. In
such a case the claimants cannot succeed without proof of fraud.

Mussumat Buhuns Kowur v. Lalle Bulooree Lall (1), Sohun Laell .
Lala Gye Pershad, (2), Kanizal Sukine v. Uonohuy; Dus, (8): Chuadra
Kaminy Debea vo Bam Ruttun Palluck, (4) and Tare Soonduree Debee v.
Oajul Monee Dossee (5) re"erred to.

# Fiyst appeal No. 72 of 1896, fx-mu a decree of Maulvi Anwar Husain Khun,
Subordinute Judge of Farrukabad, duted the 26th November, 1805,
(1) 14 Moo. L. A, 496, i (3) I. I X, 12 Cale, 204,
(2) N W, 2. H. C. Rep., 1874, p. 265. (+) 1. L. R, 12 Cala, 802,
{5) 1+ W. R, C. B, 111.
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