
Tho parties will pay and reoeiro costs tlirouglsout in propor- 1593
Hou to tbeir failure anil success. -------------
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Seforc M r Justice J3ane-.'jL August 6.
QUEEI^.EMPRESS RAM BARAIf SINGH *

C rM inai Troocdure Code, section 3Qo-~WIiip2)inj— Senf.ence o f imprison- 
® ment in lien o f wltip'piuff—Fowei's o f  2fajjist,'afe.

Where a jfrisailer who has beca scuteneeJ to whipping is fouatl in Iw nnfit 
id y.ndeT§o sncli sentence and such si-*ntenee is accoi’dingly commuted t.i o’li’ of 

■Imprisoument  ̂suchsuhsfcit;utoi.l term of imprisonment unist not bring the total 
term to which siich pridOHei- is sentunced up to a torra in excess n£ tlie 'masiinnm 
which the Court passing the sentiracs} is competent to iuSict. Qiteeu-JSmin'css Vi 
Skeodiit (I] referred to.

Thls was a reference under section 43S of tlie Codo of Crimi" 
iial Procedure made by the Sessions Judge of Benares. The &cts 
of the case suffieieatly appear from the order of the Court.

BaneEJIj J.—In  this case one Bam B.iuan Singii was cou*“ 
vioted by a Magistrate of the first class miclcr sections 45-i and 7o 
of the Indian Feuai Code, au i saatenoed to two years’ rigorous 
imprisonmGnt and to receive 30 stripes. Ho was racdically certi
fied. not to be in a fit state af hoaltli to undergo tlie sentenoe of 
whipping. The Magistrate thereupon sentoaeed him to G oioutha’ 
additional rigorous imprisonment iu lieu of whippiag. The 
Magistrate was evidently acting under the powers conferred on him 
by section 395 of the Code of Criminal Procedure. Under that 
section, upon the offender being found not to be in a fit state 
of health to undergo the sentence of whipping, the Court may 
either remit the sentence of whipping, or may, in lieu of whipping, 
sentence him to imprisonment for a term, not exceeding twelve 
months, which may be in addition to any term of imprisonment to 
which he may have been seufencod for the same offence. But this 
term of imprisonment, as held in Qiceen-Empress v. Sheodin (1)

* Criminal Revision No, 398 of 180S- 
( 1 ) I. L. n., 11 A ll, 308.
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is a substantive sentence of imprisonment. That being so, the 
Magistrate was not oompeteat to sentence the acousecl to imprison
ment in lieu ô f wliipping for a period which was ia excess of the 
maximum term of two years, for which, under section 32, he ccMil-i 
order the imprisonment of the accused, This is clear from the 
second paragraph of section 395, which dechires that under that 
sectioa a Court is not gofchorissd to inflict iniprisonment for a te’.ra 
exceeding that which the said Court is competent to inflict. Section 
33j which relates to the powers of a Magistrate" ta pass a 
sentence of imprisonment in default of fine, distinctly provides 
thai: the imprisonmsnt awarded under that section may be in 
addition to a substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate under sectio'ii 
32. The absence of a similar provision in section 395 and the 
]>ravision of the second paragraph of that section, to whiclf I have 
referred above, leave no room for doubt that the sentence o f 
imi)riso'Ument awarded in lieu of whipping cannot be in additioQ 
to a substantive sentence of imprisonment for the maximum 
term which the Magistrate was competent to award. The 
sentence of additional imprisonment in lieu of whipping passed 
in this case was therefore clearly illcg.il and I set it asido. Kans 
BaranV bail will be discharged.

A PPE L L A T E  C IVIL,

S'efore Mr, Jttsiice B anerji.
JADUBAR SING-B a n d  o t h e r s  ( D b f b n d a n t s )  v .  SHBO SARAIjT S T N O t E

P l .A IN T I IT ' ) . *

fo r  malicioiiss proseow(%on—IZeasonahle: and pnhahle cawse—
— Conviction o f  p la in iiff  By a criminal €onri.

T ie fact that tho plaintiff im a suit for damagog for maliciows. p.i'osecix»»- 
tion iias-boeB convicted Ilf a competent Cowfc, altbongli he may siibaoqueutly' 
hava boon acquitted on appeal, evidanoe, if  tjurebutted, o f t i e  strongest, 
possible clia,ractQr against the plaintiH’s necoasax-y plea ofE wan:& 6f  ifQiwsonalsI'®

* Second Appeal Na. 454i of 1897 from a decree of Mattlvi Muhamniad 
Khan, Additional Snbo-rdinate Judge of Ghazipni', dated tlic 37tli M'areii 1807V 
modifying- a tlocrce i>£ liiibu Chandi Prasad, Munsif of lUisra;, dated the 381»k 
4an.uary 1897.


