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"The parties will pay and rezeive costs throughout in proporx- 1568
tion to their failure and suceess, —
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REVISIONAL CRIMINAL. ez
[ S 18068
Béfore Mr Justice Banersi. <drgust 6.
GUEEN-EMPRESS o. RAM BARAN SINGH.®
Uriniinal Dpocedure Code, section 395—TWhipping—Senieace of imprison-
*  ment in Lied of whipping—Ivwers of Mngistrate.
Where a prisotier who has been senteneed tn w hipping iz fouad tn Lo unfit

to gnderfro such sentence and such sentenee is accordingly commutel ta onp of
‘Imprisoument, such substituted term of imprisonment must not bring the total
term to which sdch prisoner is sentzneed up 0 u torm in excess of the masimum
which the Court passing the sentenes is competent to inflict. Queen-Zmpress v
Skeadin (1) referred to.

Trfs was a referance under section 43S of the Code of Crimi-
nal Procedure made by the Sessions Judge of Benares. The facts
of the case sufficiently appear from the orler of the Court.

Bavgryt, J.—In thiscase one Ram Baran Singh was cone
victed by a Magistrate of the first class under sections 454 and 73
of the Indian Penal Code, anl seatenced to two years’ rigorous
imprison\;lcnt and to receive 30 stripes. Ha was medieally eorti-
fied not to be in a fit state of health te undergn the seatence of
whipping. The Magistrate thereupon sentenced him to G months’
additional rigorous imprisonment in lieu of whipping. The
Magistrate was evidently acting nnder the powers conferred on him
by section 395 of the Code of Criminal Procedure. Under that
section, upoun the offender being found not to be ina fit state
of health to undergo the seutence of whipping, the Court may
either remit the sentence of whipping, or may, in lien of whippiag,
gentence him to imprisonment for o term not excceding twelve
months, which may be in addition to any term of imprisonment to
which he may have been sentenced for the same offence. But this
term of imprisonment, as held in Queen-Empress v. Sheodin (1)

#* Oriminal Revision _No. 393 of 1398.
(1) L.L. R, 11 All, 308.
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is a substantive seutence of imprisonment. That being sc, the
Magistrate was not competent to sentence the acoused to imprison-
ment in lieu of whipping for a period which was in excess of the
maximum term of two years, for which, under section 32, he canl}
order the imprisonment of the accused, This is clear from the
second paragraph of section 395, which declares that under that
section s Court is not suthorissd to Inflict insprisonment for a ter s
exceeding that which thesaid Court is competent to inflict. Secction
83, which relates to the powers of a Magistrate™to pass a
sentence of imprisonment in default of fine, distinctly provides
that the imprisonment awarded under that section mmy be fn
addition to a substantive sentence of imprisonment for the
maximum term awardable by the Magistrate under section
32, The absence of a similar provision in scctien 395 and the
provision of the second paragraph of that section, to whicl{ I have
referred abovs, leave no room for doubt that the sentence of
imprisonment awarded inlieu of whipping cannot bein addition
to a substantive sentence of imprisonment for the maximum
term whick the Magistrate was competent to award. The
sentence of additional imprisonment in licu of whipping passed
in this case was therefore clearly illegal and I set it aside.  Ram
Raran’s bail will be discharged. '

APPELLATE CIVIL.

Before Mr. Justice Banerji.
JADUBAR SINGIE AxD ovHEERS (DRFENDANTS) v. SHEC SARAN SINGH
Prarwrrre ).¥
Buit for malictows proscention—Reasonable and probable cause—Evidesics
—Conviction of plaintiff by a criminal Court.

The fact that the plaintiff im a suit for damages for maliclous prosecr
tion has been convicted by a competent Court, although he may subscquently
have becn acqnitted on appeal, is evidence, if wnrebutted, of the strongest
possible character against the plaintif’s necossary plea of wané of rossenable

_ *8econd Appoal No. 454 of 1897 £rom a decree of Maunlvi Muhawmaed Tamafl
Khan, Additional S8ubordinate Judge of Ghazipur, dated the 27th Mareh 1807,
modifying a decrce of Babu Chandi Prasad, Munsif of Rasra, dated the 28%h
January 1897.



