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1808 see no reason to depart from the raling in the latter case, which
we helieve to be sound and in accordance with the drift-of the
decisions of this Court. The result is that we find  that the
plaintiffs in this case are representatives of the judgment-debtor,
and as such are bound to seek their remedy by application urder
section 244, and not by separate snit. The result is, that we allow
the preliminary objection taken to the hearing of this appeal, and
it follows therefore that the decrees of both the lower Courts are
set aside and the suit of the plaintiffs is dismissed ab initio, but,
under the circumstances, without costs. We regrel’ that it is
impossible for us to take what we believe to be the equitable conrse
of allowing the plaintiffs to turn their plaint into an aﬁplicatipp
under section 244, the Court in which the suit was filed not being
one in which the execution proceedings could be carried on. The
appeal is dismissed.
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1808 Before My. Justice dikman.
August 5. MUHAMMAD HUSEN (DErENDANT) 9. MUZAFFAR HUSEN A¥D ANOTHER
——— (PrAINTIEEE).® ‘
Aat_No XTI of 1881 (N.-W. P. Rent “det), sections 93 (%), 203—Suif for
profits—Limitation—det No. XV of 1877 (Indian Limifation Adct)

section b-dct No.1 of 1887 (General Clauses Aot ), section 7.

Held, that a pult for profits under section 93 (%) of Act No. XII of 1881,
the period of limitation for the filing of which expired in respect of & portion
of the claim om a day when the Court was closed, could not be brought on the
day when the Court rcopened, but, so far as that portion was concerned, was
barred by limitation.

Tue facts of this case sufficiently appear from the judgment
of the Court.

Mr, Abdul Raoof for the appellant.

Manlvi Ghulam Mujtabo for the respondents,

A1xMAN, §.—This i an appeal by the defendant in a snit
brought against him as lambardar by the plaintiffs under the

. *Becond Appeal No. 805 of 1897, from a deecrce of C. Rustamji, Ksq.,
District 'Judge of Moradabad, dated the 7th July 1897, modifying a decroc of
Muhammad Nur-ul-hasaz Khan, Assistant Collector of Moradebad, dated the
80th Maxrch 1897, ‘
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provisions of section 93, clause (&) of the Rent Act, to recover
their shave of profits for the years 1301, 1302 and 1303 Fasli,
and for the profits of the khavif harvest of 1304 Fasli. In
the Court of first instance the defendant pleaded that the claim
as regards the profits for the kharif of 1301 Fusli was barred
by limitation. These profits fell due on the 1st February 1894,
The suit was filed one d: L‘} bayand the three years allowed for
such 2 suit by seotion 94 of the Act. The Assistant Collector
overrnled the defendant’s plea on the ground that the Court was
clo=eu on» the last day of the period of three years, and that the
st was yithin time, having been instituted on the day ou which
the Court reopened. The Assistant Collector, however, found
that no profits were due for that year, and gave the plaintiffs
a decree for the profits of the remaining years elaimed, calculated
on actual realizations. The plaintilfs appsaled to the District
Judge, who modificd the deeree of the Assistant Collector, and
gave a decree for profits for all the years in suit, inding thaf
there had been gross negligence on the part of the lambardar,
‘and that the rental, all but a small amount, might have been
colleeted had due diligence been used.  The defendant comes here
in second appeal,

In the first ground of appeal he remews bis plea that the

claim for the profits of 1301 Fasli was barred by limitation.
Nothing appears to have been said on the plea of limitation in
the lower appellate Court, and it is contended on behalf of the
wespondents that the appellant should not be allowed to raise it
now. I am of opinion, however, that it is open to me to entertain
it even at this late stage, and I do so. In my opivion the claim
for the profits for that year was barred. It is irue that the last
day of tke period of the three yecars was a Sunday, but that

does oof, under the Reunt Act, entitle the plaintiffs to an addi-

tional day’s grace. Section 203 of the Rent Act provides that
whenever a Court is elosed on the last day of any period pro-

vided in this Act for the presentation of any memorandum of
appeal or ‘for the depesit or for the payment of any money.

1808
Mrmamyan
Husix
T
Mrzarrin
Husex.



1898

MogsMyan
Huarx

9.
MUZAFFAR
Husex.

24 THE INDIAN LAW REPORTS, [vorn. xx1.

in or into Court, the day on which the court reopens shall be
deemed to be such last day. It is noticeable that nothing is
gaid in this section in regard to the presentation of plaints. Cen-
sequently the provisions of that section do mnot apply to the
present case. There is no other section in the Rent Act which
would help the plaintiffs. The provisions of Act No. XV
of 1877 do not affect spezial or local laws which specially
prescribe periods of limitation; consequently the pidintiffs are
not entitled to take advantags of the general provisions contained
in section 5 of that Act. Nor will section 7 of the General Clauses
Act of 1887 help the plaintiffs, for by section 2 the application
of part I of the Act, in which that section occurs, is limited to the
Act itself and to all Acts made by the Governor-General in
Council after the passing of the Act. The former General’ Clauses
Act contained no provisions similar to section 7 of the present
Act. For these reasons I am of opinion that the first ground in
the memorandum of appeal must be sustained, and that that
portion of the decree of the lower appellate Court which awarded
profits to the plaiatiffs on account of the kharif harvest of 1301
Fasli must be set aside. In the remaining grounds of appeal
it is contended that the lower Court was wrong in allowing the
plaintiff’s additional profits owing to rents remaining uncollected
through the gross negligence of the defendant. Although the
reasons given by the learned District Judge do not appear to
me in all cases valid, yet there was, in my opinion, evidence
upon which he could comz to the conclusion at which he
arrived. He found ona consideration of the evidence that the
lambardar had been unable to collect a sum of Rs. 55-4-8
owing to the poverty of the tenants. With regard to the
balance uncollected, his finding appears to me to be one of fact
which I cannot disturb in second appeal.

For the above reasons I so far allow the appeal as to set
aside that portion of the decree of the lower appellate Court
which awarded Rs, 14-0-11 to the plaintiffs on acceunt of the
profits of 1301 Fasli. Quoad ultra the appeal is dimissed.
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"The parties will pay and rezeive costs throughout in proporx- 1568
tion to their failure and suceess, —

MYTARMMAD

Dserce modified. liL;sm
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REVISIONAL CRIMINAL. ez
[ S 18068
Béfore Mr Justice Banersi. <drgust 6.
GUEEN-EMPRESS o. RAM BARAN SINGH.®
Uriniinal Dpocedure Code, section 395—TWhipping—Senieace of imprison-
*  ment in Lied of whipping—Ivwers of Mngistrate.
Where a prisotier who has been senteneed tn w hipping iz fouad tn Lo unfit

to gnderfro such sentence and such sentenee is accordingly commutel ta onp of
‘Imprisoument, such substituted term of imprisonment must not bring the total
term to which sdch prisoner is sentzneed up 0 u torm in excess of the masimum
which the Court passing the sentenes is competent to inflict. Queen-Zmpress v
Skeadin (1) referred to.

Trfs was a referance under section 43S of the Code of Crimi-
nal Procedure made by the Sessions Judge of Benares. The facts
of the case sufficiently appear from the orler of the Court.

Bavgryt, J.—In thiscase one Ram Baran Singh was cone
victed by a Magistrate of the first class under sections 454 and 73
of the Indian Penal Code, anl seatenced to two years’ rigorous
imprison\;lcnt and to receive 30 stripes. Ha was medieally eorti-
fied not to be in a fit state of health te undergn the seatence of
whipping. The Magistrate thereupon sentenced him to G months’
additional rigorous imprisonment in lieu of whipping. The
Magistrate was evidently acting nnder the powers conferred on him
by section 395 of the Code of Criminal Procedure. Under that
section, upoun the offender being found not to be ina fit state
of health to undergo the seutence of whipping, the Court may
either remit the sentence of whipping, or may, in lien of whippiag,
gentence him to imprisonment for o term not excceding twelve
months, which may be in addition to any term of imprisonment to
which he may have been sentenced for the same offence. But this
term of imprisonment, as held in Queen-Empress v. Sheodin (1)

#* Oriminal Revision _No. 393 of 1398.
(1) L.L. R, 11 All, 308.
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