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1898 Bafore Mr. Justice Enox and Mr. Justice Banergi.
Asgust 3. JATAR HUSEN (Dzyexpint) . RANJIT SINGH (PnatnTrvs),*®
e Efortgage —Construction of documeni-—IMortgage of @ mized character

partly simple and partly wsafructuary—Decree for sale—dct No. IV

of 1882 (Transfer of Property Adct) section 58. .

In construing 2 mortgage deed, the terms of which are of a doubtful
characber, the intention of the pavties, as deducible from their conduct at the
time of execution and other contemporaneous documents exeeuted between fhem,
is to be looked to.

Mortgage-deods of a mixed character and other than those expressly defined
in section 58 of the Transfer of Property Act, 1882, must be construed as far as
possible in accordance with the covenants contained in them. Whereq deed is
partly of the nature of a usufructuary mortguge and partly of the nature of a
simple mortgage the mortgagee is entitled to bring the mortgaged prdperty®to
aale under the conditions set out in the deed. Shunker Lall v. Poorrun Mull
(1), Phul Eunar v. Murlidhar (2), Jugal Kishorev. Ram Sahai (3), Umrao
Regam v. Vali-ullah (4), Bamayya v. Guryve (5)and Sivakemi dmmal v.
Gopala Savundram Ayyan (6) referred to.

Tar facts of this case sufficiently appear from the judgment
of Knox, J.

Mr. Karamat Husen and Pandit Moti Lal for the appellant.

Messrs. D. N. Bamerji and B. E. O’Conor and Babu Sutish
Chandar Banerji for the respondent. ‘ ‘

Kwox, J—Syed Jafur Husen executed a deed on the 12th
of Jannary 1888, whereby he transferred his interests ic certain
immovable property for the term of seven years to one Chaudhri
Ranjit Singh for the purpose of securing the payment of one
lakh of rupees advanced by Chaudhri Ranjit Singh to him, -

The main dispute in this appeal turns upon the precise nature
of the transaction between the parties. )

The first plea in appeal is to the effect that the learned Sub-
ordinate Judge has misinterpreted the mortgage-deed in suit,
The appellant contends that the transaction is a pure usufructuary
mortgage. ' ‘

®Tirst Appeal No. 227 of 1896 from a decree of Pandit Rajnath Sahib,
Subordinate Judge of Moradabad, dated the 8th June 1896.

(1) W.-W. P. H. C. Rep., 1867, p. 150, (4) Weekly Notes, 1888, p. 171.
(2) 1. L. R,, 2 All, 527. (5) L L. R,, 14 Mad,, 232.
{3) Weekly Notos, 1886, p. 212. (¢ L L. R, 17 Mad,, 131,
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On the same day on which Syed Jafar Husen exccuted the
mortgage-deed, three other documents were executed between the
game parties. All the four deeds were registered on one and the
same day, namely, the 21st January 1888. It will be necessary
to emamine carefully the wording of the mortgage-deed, and if
its terms are not sufficiently clear and admit of more thaun one
interpretation, it will be necessary further to ascertain in what
manner the terms of the deed were understood and acted upon
by the parties subsequent to their entering upon the contract,
for, as wad Pointed out in Shunker Lall v. Poorrun Mull (1),
the rgal iptention of the partics to a deed may fairly be gathered
fron? their conduct and from the effect given to the deed before
the commencement of the dispute out of which the suit has
arisen. It is hardly necessary to remind ourselves that whers
the terms of an instrument are doubtful, what we have to look
at is the “substance and not the mere form. The mortgage-deed
will be found sufficiently well translated for the purposes of this
appeal at page 1 of the respondent’s printed book. Afier recit-
ing that the shares in certain villages had been mortgaged by
Syed Jafar Husen to Chaudhri Ranjit Singh, and that the mort-
gage money had been left with the mortgagee for the payment
of debts due to certain creditors of the mortgagor, it states —(1)
that the mortgagor has put the mortgagee in possession of all
the aforesaid villages; (2) that he anthorises the mortgagee to
appropriate the profits of the mortgaged shares in the villages in
lieu of interest of the mortgage money during the term of the
mortgage ; (3) that he is entitled to redeem the mortgage after
“the expiration of seven years; (4) that the mortgagee is entitled
to demand repayment of the mortgage money after the expiration
of the term ; (5) that if any difficulties or obstructions are placed
in the way of the mortgagee, or any disputes or prior liens are
found to exist, the mortgagee is at liberty to recover the mort-
gage money, together with costs, damages and interest, from the
morigagor and other properties of the mortgagor in the said

() N.w. P, H, C, Rep., 1807, p. 150,
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villages “according to the condition of a separate deed of agree-
ment executed to-day;” (6) that until the full payment of the
mortgage money, the mortguged property shall in every way
remain liable for damages, interest and deficiency of profits. This
deed was executed after the Transfer of Property Aect, 1832,
came into force. The definition of a usufructuiry mmmgu
according to that Act is to be found at clause (d) of section 53.
Putting the terms above recited alongside of the definition, it is
evident that the deed contains more than is proviled for iy
clanse (d). The portions of it where the mortgagor bin®s himself
personally to pay the mortgage money in the event of,disgutes,
&c., find no place in, and are directly contrary to the na%ure
and essence of a transaction which is a pure usufructuary mork-
gage. So alsois the clause which providss that the mortgaged
property shall remain liable for damages, interest and deficiency
of profits. It is also evident from the reference muide to “the
separate deed of agroemeut executed to-day > that the parties
intended this latter document to be read with and interpreted by
4 docuinent to be found at page 8 of the respondent’s printed bools.
This document is termed a security bond. It resites that Syed
Jafar Husen has given in mortgage to Chandhri Ranjit Bingh
certoin shares in certain villages— the shares and the V111 iges in
both deeds correspond exactly; that Syed Jafur Husen has taken
a lease of the said shares in the s:1id villagas upoa certaiu terms to
be found in a gebuliyai executed the same day; that the lease runs
from January 1838 up to Januavry 1895, or uutil relemption of
the mortgage ; in other words, that as regards iime it is coterminous
with the mortgage. The deed then proceeds to state that for 'tﬁe'
satisfaction of the mortgagee in vegard to payment of the lease
money the mortgagor pledges and hypothecates in this secarity
bond his equity of redemption over the mortgaged property and.
shares to which he was entitled in the mortgged villages. 1t is this
last portion of this deed which is cited in the mortgage deed aud
which under certain circumstances is to govern the parties to the
mortgage-deed. If the two documents are read together, it is
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evident that they deviate still further from the definition of 3
usufructuary mortgage as set out in clanse (d) of section 58 of the
Transfer of Property Act, 1882, It will be observed that the two
oth®r daeds, namely, the lease and gabuliyol bave practically been
called in aid of the mortgage transaction. One of those two
documents will be found at page 5 of the respondent’s printed book.
The terms of this decnment also refer to the mortgage-deed, and
thes show that the intention of the partics swvas to enter into a
transaction” covered by the four deeds. In our opiuion the four
deeds myst be read together before it can be fairly understood
what the intentions of the contracting psrtics were. Indeed the
learned counsel on both sides are at ous upon the point that the
deeds wore intended te be and must be read together, The learned
counsel 'f'or the appellant argued from them all that the intention
of the partics was not to charge the property mentioned in the
morigage-deed with the principal amount or any portion of it. He
drew our attention to the fact that there is no mention made in
any of the deeds as to low the-principal sum advanced was to be
recovered after the expiry of the scven years, and also that the
property charged, should any difficulty or dispute, &e., arise
within the seven years, was property other than that covered
by the mortgage deed. He referred particnlarly to the words

in the end of the mortgage deed, wherein the mortgaged pro-~

perty is made liable for everything except the principal money.
It was«for these reasons that he contended that the deed wasa pure
usufructuary deed, and nothing more. The transaction between
the parties stood; as he said, upon precisely the same footing ng
what is known in England as a2 Welsh morigage, and he travelled
into what is laid down in Ashburner’s Treatise on Mortgages (see
specially p. 168). He aleo referred us to the following cases :—
Tewbown v, Ourtis (1), Ranlkin v. Potter (2 and Cooper v.
Cooper (8). It is needless, however, to refer to English eases
and Eupglish treatises, for we have the question in dispute

(1) Yuung’s Reporte, p. 610, (2) House of Lords’ Reports for 1873, p. 128
{3) House of Lords’ Reports for 1875, p. 55.
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before us, in our opinion, sufficiently covered by the Transfer of
Property Act, 1882, and by the general principles which have
been uniformly followed by this Court for a long series of
years. In 1879 a Full Bench of this Court, in Phul Kuar v.

Murlidhar (1), in considering a deed which provided inter alic
that if the mortgagor failed to pay the mortgage amount within
the period of two years the mortgagee would be at liberty to
recover the mortgage amount in any way he pleased, beld, in spite
of provisions in the same deed which recited that the mortgagee
had been put in posscssion of the property mortgaged, and that the
mortgagors intended to pay the morigage money in a permd of
two years and get the property redeemed, that the transaction was
in reality a simple mortgage-deed. In 1885, in the case of Jugal
Kishore v. Ram Sohat (2), Straight, Officiating C.-J,, and
Mahmood, J,, agreed in holding that an instrument, the terms
of which were far more in accord with the terms of the deed
before us, was a combination of a simple mortgage and a usufruc-

tuary mortgage ; that the shops were morigaged ag security for the
debt ; and that the plaintiff was entitled to maintain a suit to bring

.the property to sale. In 1888 in Umrao Begam v. ¥uli-ullah

(3), Brodhurst and Mahmood, JJ., had a deed which they
considered covered both the case of a usufructuary mortgage and
of a hypothecation charge. From these and other cases which
were cited to us, it is abundantly evident that this Cowrt has
always looked to the intention of the parties in constfuing a
mortgage-deed, the terms of which were of a doubtful character X
also that it has constontly recognized the fact that the covenants in
mortgage~-decds of a mixed character and other than those
expressly defined in section 58 of the Transfer of Property Act,
1882, may be given effect to in accord, as far as possible, with the
covenants contained in them, and that where a deed is partly
of the nature of a usufructuary mortgage and partly of the
nature of simple mortgage, the mortgagee is entitled to bring the

mortgaged property to sale under the conditions set out in the

(1) L L. R., 2 AlL, 527. (2) Weekly Notes, 1866, 1t 312.
(8) Waekly Notes, 1888, p. 173, " &
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deed. Iiooking at the mortgage-deed and the security bond and
reading them together, we are satisfied that they were intended to
forrg one and the same transaction, that the intention of the
parties was that the person and property, both that expressly
contained in the morigage deed and the further property set out
in the security bond, were to be within the power and control of
the morigagee to bring to sale, if there was any default on the
part of thesmortgagor in the payment of the lease money.

Another question arose, namely, how far the mortgagee could
in thg pr¥sent suit claim to include arrears of lense money for
the years 1893 to 1896, for which he had instituted suits and
obtained decrees prior to the institution of the presemt suit.
Upon this point the learned advocate for the appellant admitted
that the ease Aliaf Ali Khan v. Lalta Prasad (1), was against
him, and we think it is. No other questions were argued before
us, The result is that the appeal is dismissed with costs. We
extend the time for payment of the mortgage meney to the 31st
of January 1839,  The costs of the plaintiff' will be included in
the amount, upon non-payment of which the mortgaged property
will be sold.

Bawersi, J.—I, too, have arrived at the same conclusion as
my learned colleague. If the morigage in this case isa purely
wsufructuary mortgage as defined in clanse ¢(d) of section 58
of the Transfer of Property Act, 1882, the plaintiff is not
entitled, having regard to the provisions of section 67 clause
Yaj of that Act, to institute a suit for sale, and the present suit
must be dismissed. The principal question which we have
to determine in this appeal, therefore, is whether, as contended
by the appellant, the mortgage made in favour of the plain-
tiff iz a purely usufructuary mwortgage, or, as urged on behelf
of the plaintiff and held by the Court helow, it is a mortgage
which partakes of the nature both of a simple mortgage and
of a usufrnctnary mortgage, and is a combination of both
those kinds of mortgage.

(1) L L. R., 10 AlL, 496,
2

1868
JaFAR
Huzrxw

Te
Rawsrre
Sixagwm.

Enoz, Js



1898

BESTS
Hysex

Raxrrt
Sivau.

Banerji, J.

10 THE TNDIAN LAW REPORTS, {\}OL. XXI1,

Iam of opinion that the mortgage in this case is of the
latter description. The mortgage deed is not artistically drawn,
We must, therefore, look to all its provisions as a wholg, to
the other instruments whish were excouted at the same time
and admittedly form parts of the same transaclion, and to the
surronnding circumstances, in order fo gather the intention of
the contracting parties. The document begins with the recital
that the property mentioned in it was mortgaged and pledged.
The vernacular words are “ rehn”’ and “ giraw,” both of which
mean mortgage or pledge. It was argued that the wofds shpuld
be understood in the sense in which they are used in Muhammaddn
law, namely, to denote a usufructuary mortgage, I am unable to
agree with this contention. The words were evidently used in
the mortgage-deed in the sense in which they are used imcommon
parlance in the Hindustani language. As ordinarily understood
in that language they are generic terms denoting a morigage,
whatever the nature of that morigage may be. They apply
as much to a simple mortgage as tu a usufruetuary motigaca
The use of those words does mnot, in my opinion, help
appellant. On the contrary, the fact that the deed* beging vy
saying that the executant had “mortgaged and pledged all
the aforesaid shares” for a lakh of rupees “for a term of
seven yoars,’’ coupled with the other reecitals in the dced, raises
the inference that the intention was to provide for the realization
of the amount of the loan from the property itself and not from
its msufruct only. The mortgage deed next provides for th
payment of the mortgage money after seven years, and it contaiﬁg
a covenant to the eff'ect that the mortgagee ¢ will have the power
to take back the morigage money after the expiry of the term of
seven years.” This is a personal covenant to pay the mortgage
money after the expiry of seven years—a covenant inconsistent
with n usefructuary mortgage pure and simple. In a pure
usuiinetuary mortgage as defined in clause (d), section 58 of Act
No. I'V of 1882, the mortgagee talkes possession of the mortgaged
property and is authorised to retain such possession until payment
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gagee, so long as he remains in possea: bimiier
thg mortgage to olaim the mortgege money, sl the mortgugor
undertales no personal liability. Bui where the mortgage deed
authorises the mortgagee to recover the morignge money afier a
specvified period or on demand, tlic tramnsaction ceases to be a pure
usafructuary mortgage of the kind contemplated by the Transfer
of Progerty Act. It was Leld by the Madras High Courtin
Romayya v. GQurwve (1) that a mortgage which otherwise
andwer® the definition of a usufructuary mortgage as contained
“in clause (d), section 53 of Act No. IV of 1882, is not & usu-
fructugry mortgage within the meaning of that Aet if there
is & covenant im it to pay the mortgage debt, and in the casze
of suck a mortgage the morigagee has a right to sue for sale. A
Full Bench of thut Court affirmed the same view in Siva-
kawmi Ammal v. Gopale Surundrem Ayyen (2). With these
rulings I fully agree. This case is almost on all fonrs with
the decision of this Court in Jugal &ishore v. Rum Sahas (3)
in which 2 mortgage of the same description as the one in suit
was held to be a combination of a simple and usufructvary
mortgage. It is contended in this ease thut the morfgage deed
does not in terms provide for the recovery of the mortgage
money by eale of the mortgaged properiy; but, as I havesaid
above, the deed not being artistieally drawn, we must gather
the intention of the parties from all the provisions taken as
a whole, and from all the surrounding circumstances. In my
opinion there is much force in the argument of the learned
counsel for the respondent, that, ail the four deeds executed on
the same date being parts of the same transaction, the intention
must be prosumed to be the same in all of them, although the
language employed in each deed to convey that infention may not

1) I. L. R, 14 Mad., 232. () L L. R, 17 Mad,, 131,
(8) Weekly Nobes, 18806, p. 212.
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be the same. There can be no doubt that under the other deeds

executed on the same date as the mortgage deed the mortgaged

property and the other property mentioned in those deeds were

rendered lisble for interest. It is also clear from the last clause
of the mortgage deed that “until the full payment of the

mortgage money” the mortgaged property was to remain

liable for ¢ damages, interest and deflciency of profits.” It is
unreasonable to infer that the intentiom was that, although the
mortgages would have the right upon the expiration of seven
years to recover the mortgage money in ocash, and,ajthough
he would be competent to reslise ¢ damages, interest and

deficiency of profits” by sale of the mortgaged property, he
would not bo competent to touch that property, except to hold”
it for the realisation of imterest only out of the usufruct, and

that he would not have the right to cause that property to be
sold for the realisation of the principal. '

Tor these veasons I agree with my learned colleagne im

thinking that the Court below has rightly conceived the nature

of the mortgage in this ecase, and that this appeal must be

dismissed with costs.

Appeal dismissed.

quo‘ro Mr. Justice Banerjs and Mr. Jusiice dikman.
SAHIB ALI axp orEeRg (PrainTives) o. SUBHAN ALT Axp OrEERERs
(DErENDANTE). ¥
Ragulation No, XXXI of 1808, section 6—Reventia-free grant—Seltlemeni
in favosur of daughter purporting o render othor lands tham the lands
seteled liable in the hands of the settlor and kis heirs for the revenue of
the settled lands.

One Bakhshish Ali in 1843 sottled certain lands on his daughter Rahmat-
un-pigga and covenanted that ke and his heirs would pay the land revenue due
on the estate so assigned along with the land revenue £or thoir own estate. The
deed of settlement them went on to provide that if at any timoe the heirs of the
fgettlor, or whoever might be in possession of the rest of his estate, should
demand £rom Rahmat-un.nigss, or the person in possesgion of the lands aggigned

., *Second appeal No. 119 of 1826 from a decres of Babu Sanwal Singh, Subor- -
dinate Judge of Allahabad, dsted the 22nd November 1895, reversing @
decree of H. David, Bsq., Munsif of Allahabad, dated the 27th May 1895.



