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Mvford Sir h o u is  Kersliam, Kt., C hief Justice, and H r . Justias S u r h i t t ,
HAEDAT (D ecb ee-h o ib eb ) h. IZZAT-UN-NISSA (Judgm ent-dbbtob).*’ 

procedure Code, section 5S3—Hcstoration oj  ̂ be)i-t‘J it obtahted under a  
dsane loMoh has h-esii subsequently reversed i»  appeal—In terest—Mesne 
proftls.
H eld, that a peTson who is entitled under 'jction 583 o£ the Code of Civil 

Proceduro to the restoration of a bonefifc of which he haa been deprived hy 
Teason of a •decree which has been Bttbsequontly I’eversed iu appeal is eotitlod, 
i f  the thing to bo restored is money, to Interest for the time during which lia 
tia# been deprived of tlie tise of it, ai'j, i f  tha thing to b« restored is lands to 
maane profits for the time during which he has been kept out of possasaioa.
PA«€ Chan\  ̂v. Shanltar Sarup (1) approved.

♦In this case Miisammat Izzat-un-nissa Begam sued one Dwarka 
Das for the purpose of having a lease which, had been granted 
to him set aside. She obtained a deoree in tha Court of the 
Subordinate Judge on the 8fch of Blarch 1895. That decree can
celled rtie lease and directed Dwarka Das to give u]) possession of 
the land and to i>a7 to Izzat»im-mssa the sum of Rs. 1^13-1-11-6 
tn account of mesne profits, and also other sums asked for. On 
appeal to the High Court that decree was set aside and Izaat-un- 
risaâ s suit was dismissed with costs. Meanwhile, however  ̂Izzat- 
un~i|issa had executed the decree of the Subordinate Judge and 
had obtained possession, and she had realized also the amount of 
her mesne j>rofits and her costs. Dwarka Das assigned the decree

* Mrst Appeal JTo. 186 of 1898 from  an order of Babu Madho Das, SuhordJ. 
nato Judge of Bareilly, dated the Idfch March 1898.

(I)  I. Ii. E-, SO All.,
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1898 of the Higli Court in  liis favour to Harclat, aad Hardafc applied 
under section. 5S3 of the Code of Civil Procedure, asking in the 
f i r a t  place for restitation of the amoimt which Izzat-UQ-nissa had 
realized iu execution of her decree as mesne profits and costs, 'vrith 
interest thereon, aud̂  secondly, for mesne profits from the date 
wlieu his assignor was ejected in execution of Izzat-un-nissa’s 
decree up to the date of the expiration of the lease.

The Coart of first instance (Subordinate Judge of Bareilly) 
allo v̂ed the claim for tlie mesne x>'-ofits and coats xctAizod by 
Izzat-un-nissa, but disallowed the claim for interest and fgr fiijiuro 
mesne profits.

The applicant thereupon appealed to the High. Court.
Mr. D. N. Banc-rji for the appellant.
The respondent was not represented.
K ershaw, C. J„ and Buekitt , J.—This is an appeal against 

an order made by the Subordinate Judge of Bareilly on an 
application made to him under section 583 of the Code of Civil 
ProGedure.

The only facts which, need be cited are that the respondent, 
Musammat Izzat-nn-nissa Begam, sued the appellant's assignor 
for the purpo'?e of having a lease which had been granted to.the 
latter set aside. She obtained a decree on the 8 th March 1895. 
That decree cancelled the lease and directed appellant’s assigaor 
to give up possession of the land and pay to Musammat Izzafc- 
un-nissa Begam the sum of Bs, 1,134-11-6 on account ofi mesne 
profits, and also other sums asked for. On appeal to the High 
Court the decree in that case was set aside, and Musammat Izzatr 
un-nissa Begam’s suit was dismissed with costs.

But meanwhile Musammat Izzai-un-nissa Begam had exe
cuted her decree obtained in the lower Court: she had obtained 
possession, and sh.e had realised the amount of her meano profits 
and her costs. The present applicant asks for tho restitution of 
these amounts with ir terest. The Subordinate Judge has ordered 
the mesne profits and costs to be refunded, but has refused 
interest. That is itio first matter raised in appeal.



VOL. X X I.3 ALLAHABAI) SERIES.

It is contended that the order of tlie Siibortliuate Judge 
refasiug interest is and we have boeti referred to ihe
recent case of Phul Cliand t. Shcinhar Sam p  (1). lu  that case, 
on the strength of the decision of their Lordsliips of the Privy 
Ccĵ incilj it was held that in a case like the preseatj iuteresl skould 
be allowed. In our opinion that decision, to which one of its 
was a party, is correet aud should be follorv’ed. We therefore 
set aside that part of the judgment of the Subordinate Judge 
which refused interest, and we direct him in execution to allow 
intes'est'’af 6  per cent, on all amoiints which the appelhmt is 
cntitled^to recover from the opposile party.
. "The other matter asked for is, that appellant should be 
allov/ed mesne profits from the date when he was ejected under the 
■‘xeoiition of Musammat IzKat-un-nisa Begam^s decree up to the 

xfate of the expiration of his lease, that is, up to the 6 th of July 
1307. I t  is a matter of regret to os that no oonnsel has appeared 
to argae this case before us, but we think that the principle 
underlying the ruling of their Lordships mentioned above is 
that we must put the appellant in tlte same position that he 
would have ocGupied if the plaintiff's dGcrea had never bueii 
passed. Had that decree never been exeonted this appellant 
wmild have held possession of the leased property up to the dato 
on which the lease expired, and would as lessee have been entitled 
to the rents and profits and the other advantages of possession 
as lessee. \Te think that we ought now to put him in that 
positieu, and we therefore direct that the Subordinate Judge 
on this application under section 683, allow to the appellant 

fthe mesne profits which he would have received between the 
date when he was ejected in execution of the decree ami the 
6 th of July 1897, the date on which the lease expired. Interest 
will be allowed on the mesne profits at 6  per cent.

"We glso give appellant the costs of this appeal.
Decree rtiodijled^

(1) I. Xt. 11., 20 All., 430.
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