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ﬁrfoﬁs Bir Louis Hershaw, Kt., Ohief Justice, and Ir. Justice Burkitft,
HARDAT (DeczuE-EOLDIR) v, IZZAT-UN-NISSA (JUDGMENT-DEBTOR).¥
Botl Procedure Code, section 583—Restoration of benefil obiained under @
deoree which has been subsequently reversed in appeal—Inierest—IAlesne
profts.

Held, that a person who is entitied under. sction 583 of the Code of Civit
Procedure to the restoration of a henefit of which he has been deprived by
reason of & decree which has been subsoquently reversed in appesl is entitled,
if the thing to be restored is money, to interest for the time during which ha
has been (ie}_irived of the use of i§, or, if the thing to be restored iz land, to
mesne profits for the time during which he has beem kept out of possassion.
Praf Cland v, Shankar Sarup (1) approved-

I this cate Musammat Izzat-un-nissa Began sned one Dwarka
Das for the purpose of having a lease wihich had been granted
to him set aside. She obtained a decree in the Court of the
Subordinate Judge ou the Sth of March 1885. That decree can-
velled the lease and directed Dwarka Das ts give up possession of
the land and to pay to Izzat-un-nissa the sum of Rs. 1,134-11-6
en aceount of mesne profits, and also other sums asked for. Oan
appeal to the High Court that decrece was set aside and Izzat-un-
risza’s suit was dismissed with costs. Meanwhile, however, Izzat-
u;l-r}issa had executed the decree of the Subordinate Judge and
had obtained possession, and she had realized also the amount of
ber mesne profits and her costs. Dwarka Das assigned the decree

* Fivst Appeal No. 136 of 1898 from an order of Babu Madho Das, Subordi-
nnte Judge of Bareilly, dated the 19th March 1898,
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of the High Court in his favour to Hardat, and Hardat applied
under section 5383 of the Code of Civil Procedure, asking in the
first place for vestitution of the amount which Izzat-un-nissa had
realized in execution of her decree as mesne profits and costs, with
interest thereon, and, secondly, for mesne profits from the dute
when his assignor was ejected in execulion of Izzat-un-nissa’s
decree up to the date of the expiration of the lease.

The Court of first instance (Subordinate Judge of Bareilly)
allowed the claim for the mesne profits and costs fuedized by
Izzat-un-nissa, but disallowed the claim for interest and for fujure
mesue profits,

The applicant thereupon appealed to the High Court.

Mr. D. N. Bunerji for the appellant.

The respondent was not represented. .

Kxrsuaw, C. J,, and Burgrrr, J.~—This is an appeal against
an order made by the Subordinate Judge of Bareilly on an
application made to him under section 583 of the Code of Civil
Procedure.

The only facts which need be cited are that the respondent,
Musammat Lzzat-un-nissa Begam, sued the appellant’s assignor
for the purpose of having a lease which had been graﬂted todhe
Iatter set aside. She obhtained a decree on the 8th Maxch 1895.
That decree cancelled the lease and directed appellant’s assignor
to give up posscssion of the land and pay to Musammat Izzat<

“an-nisga Begam the sum of Rs, 1,184-11-6 on account of mesne

profits, and also other sums asked for. On appeal to the High
Court the decree in that case was set aside, and Musammat Yzzai-
un-nissa Begam’s suit was dismissed with costs.

But meanwhile Musammat Izzat-un-nissa Begam had exe-
cuted her decree obtained in the lower Court: she had obtained
possession, and she had vealised the amount of her mesne profits
and her costs. The present applicant asks for the restitution of
these amounts with irterest. The Subordinate Judge has ordered
the mesne profits and costs to be refunded, but has refused
interest. That is ine first matter raised in appeal. o
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It is contended that the order of the Subonlinate Judge 1898
refusing Interest is wrong, and we have been referred to the S Hamoam
recent case of Phul Chand v. Shankar Sirup (1), In thet case, o
on the strength of the decision of their Lordships of the Privy ‘2ZarTw
Council, it was held that in a case like the present, interesi shonld

be allowed. In our opinion that decision, to which one of us
was & party, is correet and should be followed, We therefore
set aside that part of the judgment of the Subordinate Judge
which refused interest, and we direct Lhim in execution to allow
interest"af 6 per cent. ou all amounts which the appellant is
entitled to recover from the opposite party.
. "The other matter asked for is, that appellant should be
allowed mesne profits from the date when he was ejected under the
~xecution of Mnsammat Izzat-un-nisa Begam’s decree up fo the
“ate of the expiration of his lease, that is, up to the 6th of July
1897. It is a matter of regret to us that no counsel has appeared
to argue this case before us, but we think that the principle
underlying the ruling of their Tiordships mentioned above iz
that we must put the appellant in the same position that hLe
would have occupied if the plaintiff’s deeree had never Dbeen
passed. "H&d that decree mnever been executed this appellant
wenld have held possession of the leassd property up to the date
on which the lense expired, and would as lezsee have been entitled
to the rents and profits and the other advantages of possession
as lessee, We think that we ought now fo put him in that
position, and we therefore direct that the Subordinate Judge
on this application under section 583, allow to the appellant
,the mesne profits which he would have received between the
date when he was ejocted In execution of the decree and the
Gth of July 1897, the date on which the lease expired. Interest
will be allowed on the mesne profits at 6 per cent.

We glso give appellant the costs of this appeal, ‘

Degree modified.
(1) 1. . 13, 20 All, 430.



