
1887 of any description whatsoever sliall be issued on a judgment
.HuKra ill causes of action mcntioaed in ss. 27,

toAKD 28, 29 or 30 of this Act, after the lapse of three years from the
V. date of such judgment.” It was contended before us that s. 58,

Ĉhundbk  ̂ Bengal Act VIII of 1869, only applies to suits instituted under
Lahiei. Y jj j  of 1869. The language of the section does not support 

Ihis contention. The section says it shall apply to any " judg
ment in any suit for any of the causes of action mentioned in 
ss. 27, 28, 29 and 80 of the Act.” That is not tantamount to 
saying that the suit itself must be under Act VIII of 1869. If 
it is a suit on any of the causes of action mentioned in the sec
tions of the Act enumerated, it would come within the purview 
of s. 68; and there is no doubt that the present suit comes 
,within the causes of action enumerated in the section. The 
judgment of the lower Court is therefore correct.

We dismiss ihis appeal with costs and assess the hearing fee at 
Es,32.

3, V . w . Appeal dismissed
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PEIVY COUNCIL.

j ,  Q *  S IM B H U N A T H  P A N D B  and  othehs (D efisndants)  v . GrOLAP SIN G H  
j'ggy AND OTDEBS (PLAINTIin?a).

ifanTZ. Court at Calcutta.]
■' 'S a U  in  execuU on o f  decree-~Judgm ent~d6'btor’s sh a re  in  jo in t  an ces tra l

e s ta te— M it a h s h a m  la w — E m eeu iion  o f  d ecree hy s a le  o f  suoh sh a re—  

M g h ts  o f  o o -a lia r e r s  n ot le in g  p a r t ie s  to the d ecree o r  exem lion  pvooeed- 

ings— S ale  aertifioate,

Tho question was w hether tlio whole estate belonging to a joint fam ily, 
living under tho M itakshara, including the shares o f sons or the Share of 
their father alone, passed to the purchaser at a sale in oxeciitioa of a decree 

against the father alone upon a m ortgage by him  of his right.
E e l d  that, as the m ortgage and decree, as well as the sale certificate, 

expressed only the father’s right, the p r im d  f a c i e  conclusion was that the 
purchaser took only tho father’s share, a conclusion which other oircum- 
stances— tho omission on the part o f tlio creditor to make the sons parties 

and tho price paid— not only did not cou nteract but supported.

«  P resen t t Loan W atso n , L orb  I ’ixzanKAiiDj IioBD S o M o m H j  S i r  B , 
P m c o o k  and S ib B , O ouoh,



The enquiry in recent eases regarding tho liability o f the estate of eo- 1887 
sliarers in respect of transfera made by, or execution against, the head of — —
tho family has been this, bis,, what, if tUoro was a convoyance, the parties nath P a k d s
contraoted about, or what, if there was only a sale in execution, the pur- 
chaser had reason to think hs was buying. Each case must depend on its sinqh, 
ovva circumstances—Dijooj’oo^ Teioartj r. Lalla Bmiihjee Suhay (I ) dis
tinguished.

A pp ea l, by Special leave, from a decree (27tli June, 1883) of 
a Divisional Benola of tlie High Court reversing a decree (5th 
December, 1881) of the Subordinate Judge of Bhagulpore.

Tho object of this suit was to establish the plaintiffs’ claim 
to have their share iu ancestral estate excluded from the effect 
of a sale made ia executiou of a decree against their father alone 
for a debt due by him. And the q,uestion now raised was whether 
the entire estate of the family—a one anna four pie share of 
mouzah Kindwar, iu pergunnah and district Bhagulpore—passed 
to the purchaser at the sale, the principal defendant in this
suit, or only the share of the father. The latter share would
on -oartition be only two pie two krauts of the whole sixteen annas 
of the village.

Their grandfather’s hisiva was four annas, or oue-fourth of 
mouzah Kindwar, He had three sons, one of them being Luch- 
mun Singh, the father of the plaintiflfs. Inheriting one-third 
the latter took, as a family, a one anna four pie share of the 
village, each being entitled on partition (the sons being four iu 
number) to one-sixth, including the father and mother. The 
plaint claimed restoration of five-sixths with mesne px’ofits and 
a declaration of the sons’ right to Icamat land held by them in 
proportion to their share in the village.

Tho defendants’ answer relied upon the sale, and the possea- 
sion that they had obtained under the order for delivery o£ 
possession, which gave them, as they contended, rightly, the 
whole one anna four pie share.

At the hearing before the Subordinate Judge of Bhagulpore it 
appeared that, oa the 12th September, 1865, Luchmun Singh, 
having borrowed money of Bichuknath Pande, executed to him 
a money bond of that date, mortgaging also his right aad

VOL. XIV.] CALCUTTA SERIES. SrS

(1) I .L .E . , 6  0alo., 7i&.



188? interest in mouzali Kindwar; whereupon afterwards the decree 
"siMBHtj”  (6th August, 1869) now in execution was made by consent.

Execution proceedings resulted in. the now disputed sale on 
Singh September, 1871, at which the right, title and interest of

Luchmun Singh in mouzah Kindwar were purchased by Bichuk- 
nath Pande, one of the defendants.

The Subordinate Judge held that the entire estate of the 
family passed by the sale. His roason mainly Avas that the father 
bound the sonts when he incurred a debt that -vvas in no way 
attributable to his misconduct. There being iro immorality in 
the nature of ĥe debt the decree might have been against the 
whole family; and the faiuily property having been sold on this 
account the sons had no power to interfere with the auction 
sale. He accordingly dismissed the suit.
' On appeal a Divisional Bench of the High Court (Prinsep 
and O ’K in e a ly , JJ.) gave judgment as follows:—

“ It appears to us from the facts of this case that it does not 
come within any of the judgments of this Court which have 
been quoted in the course of ai’gument, and that it is a case 
purely within the judgment delivered by the Privy Council in 
the case of Bindyal (1). From the tei’ms of the bond (which is 
a simple money bond) it is clear that the obligation was simply 
on the part of the father.

“ The obligee sued to recover money due on this bond, and 
the father put in a petition confessing judgment, in which, after 
admitting the debt, he states : ' I have mortgaged my right 
and interest in mouzah Kindwar,’ the words in the vernacular 
being ‘ Hakiyat 0  milldyat apna.’ We think from the terms of 
this petition that it was clearly understood by the father that he 
was dealing with only his own property in the estate. That this 
■was the interpretation accepted by the decree-holder appears from 
%e terms of the decree, which states that the debtor, after con
fessing judgment, has mortgaged his right and interest in mouzah 
Kindwar, and that a decree is accordingly passed. The terms 
of the sdle certificate granted to the decree-holder, purchaser, 
r̂e to the same effect. In the ‘ specification of property’ the 

words are: ‘ The right and interest of the judgment-debtor 
(1) L. K., 41. A., 147 ; I. L, B., 8 Oalc,, 198.
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4 annas ’ (that is to say, tlie estate Held by him aiid his sons) '18&7 
'out of IG annas mouzah Kindwar,’ And the terns of the emBHCT- '
body of the sale certificate declare that the right and interest P a n d b

Avhich the judginent-debtor had in  that propei’ty was purchased 
at auction for Ks. G25 by the deoree-holder in the case, and that 
it is hereby notified that -whatever right, title and interest the 
judgmont-debtor had in that property was extinguished from 
that date. We cannot agree with the argument that under 
such cii’cumstances the jndgnient-debtor, father, should be re
garded as being proceeded against by the obligee as represent
ing the family estate.

" Under such circumstances we think, as we have already laid 
down in another case, that, under the terms of the judgment in 
the case of Dindyal, as the creditor has chosen to proceed against 
the father alone and to sell only the father’s whole estate, he 
has by his own act given up whatever rights he might have 
had against the entire family property,

“ The order of the lower Court will accordingly be set aside and 
a decree given to the plaintiffs declaring that they are entitled 
to a partition of the family estate and to obtain their respective 
shares under the Mitakshara law, the defendant No. 1 being 
entitled to retain only the share of Luchmun Singh, the father.

“ The appellants will receive their costs here and also in the 
lower Court.”

The defendants’ appeal against the above decree was speci
ally admitted by an order of Her Majesty in Council of SOth 
December, 1884

For the appellants Mr, R. V. Doym  argued that the Subor
dinate Judge had rightly held that the entire interest of the 
family in mouzah Kindwar, the one anna two pie share, had 
passed by the sale in execution. What was sold was the inter
est that was liable to attachment and sale in execution of a 
decree against the father in respect of a debt incurred by him, 
not for any immoral purpose. What was sold was the isntire 
interest of the family for another reason, viz., that the eldest 
son, being of full age, was himself a party to the taHng of the 
loan by Luchmun Singh; and he, as well as other sons on their 
attaining full age, assented to the mortgage on which 'the decree
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1887 "waa based, as the evidence referred to iu the judgm ent o f the
.SimbhttT”  Subordinate Judge showed. Dindyal v. Jiigclip Narain (1), reli-

KATH PANDE jjj judgment of the High Court, was distinguishable,
Golap as in that case the creditor had done nothing to show an in- 
SlNGH. .

tention on his part to regard any one as liable, save the father
alone. The principles on which this decision should be placed 
were those explained in Girdhari Lai v. Kantoo Lai (2) and 
SumJ Bansi Koer v. Bheo Fershad Singh (3).

Reference was also made to the Oolleotor o f Monghyr v, 
Hurdainarain Bhahai (4) and N'anomi Babmsin v, Muddun 
Mohun (5).

The respondents did not appear.
Their Lordships’ judgm ent was delivered by 

L o r d  H 0 BH0 USE.-~This is one o f the numerous cases re
lating to  the amount o f  interest acquired by  the purchaser at 
an execution sale where the sale relates to a je in t family estate 
subject to the Mitakshara law, and the father o f  the family alone 
has been party to  the proceedings. L ike several o f its predeces
sors it has been heard ex parte.

Luchmun Singh is father of the joint family. He has a wife 
and four sons. The family property consists of a share of mouzah 
Kindwar, amounting to 1 anna 4* pie in extent. Other shares 
of the mouzah were, when the transactions now in question took 
■place, vested in other branches of the family who had become 
divided from Luchmun. The share of Luchmun’s father was 
four annas. The appellants, who were defendants in the suit, 
cldm the whole 1 anna i  pie. The respondents, the wife and 
sons, who were plaintiffs, claim five-sixths of it as the shares 
which would come to them on partition.

On the 17th September, 1865, Luchixun took a loan of Rs. 219 
frorn Bhichuk, one of the appellants, and executed a bond 
for paymient in a month’s time with interest at 24 per cent,, or 
after the month, with interest at 48 per cent. In July, 1869, the

(1) L. R,, 4 I. A., 147 ; I. L. R., 8 Calc,, 198.
(3) L. E., 1 I. A., 321 ; U  B. L, E „ 187.
(3) L. E., 6 I. A., 88; I. L. E., 5 Oalo., 148.
’(4) I. L. ll., 5 Oalo,, 425 ; L. E., 2 I. A , 26.
(5̂ ) L. B., 13 I, A .,1 .; I. L. K,, 13 Oalo., 21.
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t)ond-holder sued Luchmun, and an agreement was made that I887 
Luchmun should pay Rs. 590-4, Avith interest at 2i per cent., in a ~~8mmv^ 
given month, and by way of security should mortgage his right Pandb 
and interest iu mouzah Kindwar/-’ This agreement is embodied 
in a decree of the Munsiff of Ehagulpore, dated the 7th August,
1S69. The same decree goes on to direct that in the event of 
non-payment the mortgaged property shall be sold by auction for 
the realisation of the decretal money. In the year 187i a sal® 
took place in execution proceedings under this decree.

The certificate of sale bears date the 21st December, 1874, 
and is as f o l l o ws - 

“ A petition being filed for execution o f the decree of the Conrt of the 
Sudder MuneifiE of Bhagulpove, dated 6th August, 1869, in Case No, 494 of 1869 
V. Luchmun Singh of mouzah Kindwar, pergunnah Ehagulpore, judgment, 
debtor, and for holding auction sale of the under-mentioned property, aa 
istahar was issued according to the order of this Court, and the said property 
after being advertised was sold by auction on the 7th September, 1874 ; and 
accordingly the right and interest -which the Judgniont-delitor had in thot 
property was purchased at auction for Es. 625 by Bhichuknath Pandfi, in
habitant and proprietor of mouzah Phoolwaria, decree-bolder, who forthwith 
filed Court fee stamps of Bs. 12-8 poundage fee and filed a receipt for the 
balance Es. 612-8 out of his decretal money. Therefore this oertifleate is 
granted to Bhichuknath Pande, decree-bolder, auction-purchaser o f the 
said property ; and it is hereby notified that whatever right, title and interest 
the said judgment-dobtor liad in the said property, being extinguished from 
the 7th September, 1874, the date of the sale, is transferred to Bhichuk
nath Pande, docree-holder, and that this certificate will beheld a valid 
doonment with reference to the transfer of the right, title and interest of 
the judgment-dobtor.

“ S p eo ifica tion  o f  properij^.

“  The right and interest of the judgment-dobtor in 4 annas out of 16 annas 
of mehal Kindwar (main and hamlet), tuppa Cbandipa, pergunnah Bhagnl. 
poro, the towai number of the entire mehal being 82, and the eudder jmnnia 
Bs. 380.8.

“  Dated 21 December, 1874.”

The purchaser was put into poissession on the 12th January,
1875, and he appears to have remained in the possession, and 
enjoyment of the whole 1 anna 4 pie until this suit was brought on 
the 18th April, 1881. There is no distinct evidence as to the 
value of the property, but in the plaint the value is stated for
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1887 C ourt: purposes at Rs. 5,500, which the defendant does not dia- 
SiMBHtrT” bis written statement, though he objects to the insnfE-

KATH Pandb ciency of the Court fee on the ground that the plaintiffa sue to
SoLAp recover some hamat land worth Rs. 2,292-2. Their Lordship,g

conceive that the Rs. 625 paid must he much below the vahie of 
the entirety, if indeed it is not below that of the sixth share 
which Luohmun would take on partition.

The Subordinate Judge dismissed the suit. He held that the 
debt Avas not tainted with immorality and that two of the sons had 
consented to the mortgage. But his principal ground appears to 
have been that he was bound by the decision in Upooroop
Tewary v. Lalla Bandhjee Suhay (1) to hold that a mortgage of
the right and interest of Luchmun passed the entirety of the 
family property.

On appeal the High Court reversed the decision of the Subor
dinate Judge, and gave the plaintiffs a decree declaring that they 
are entitled to a partition of the family estate and to obtain their 
respective shares under the Mitakshara law, the defendant No. 1 
being entitled to retain only the share of Luchmun Singh, the 
father. They referred to the vernacular expressions used by 
Luchmun in his petition, on which the decree of the 7th August, 
1869, was founded, and which are rendered by the expression 
“ right and interest” ; and they thought that Luchmun clearly 
understood that he was dealing with only his own property in the 
estate. Further they relied on the fact that the sons were not 
made parties to the execution proceedings, and to the treatment 
of that fact in Dindyal’s case (2),

Their Lordships cannot agree with the Subordinate Judge- 
Whatever part any of the sons may have taken in negotiating 
between Luchmun and Bichuk, there is no evidence whatever 
of their proposing to mortgage their own interests. The sons may 
have assented to what was done, but the question is, what was 
done ? That must be answered by the documents.

Moreover, if Bichuk relied on assent by the sons, he should 
have taken care to make them parties to the execution proceed
ings. In Dindyal's case, whore the expressions used by th«

(1) I. L. B., 6 Calc,, 749.
(2) L, E., 4 1, A-, 147 ; I. L. B,, 3 Oalo., 198.
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SiKCfH,

mortgagor were much more favorable to the conveyance of the i 887 

entirety than they are here, the creditor’s omission of the sons Simbhu- 
from the iiroceedings was made a iBaterial circumstance against Paniie 
him. And in Nanotni Bubmisin's case, where the decision was Golap 

in favor of the purchaser, the same circumstance was recognised 
as being material when the expressions by which the estate is 
conveyed to the purchaser are susceptible of application either 
to the entirety or to the father’s coparcenary interest alone.

In the case of Upooroop Tewary (1) Mr. Justice Mitter thought 
that the words " my proprietary share” in a monzah were 
calculated to describe the entirety of the family property in dispute; 
and he distinguished them from the expression " light, title and 
interest.” In Hurdai Narain’s case (2) there was no 
conveyance, but a sale on a money decree. The only description 
was “ whatever riglit-s and interests the said judgmcnt-debfcor 
had in the property " these were purchased by Hurdai Narain.
The High Court held that nothing passed beyond the debtor’s 
interest which gave him a right to partition, and Avhich perhaps 
may for brevity be called his personal interest, and this Commit
tee affirmed the decision, Each case must depend on its own 
circumstances. It appears to their Lordships that in all the 
cases, at least the recent oases, the enquiry has been what the 
parties contracted about, if there was a conveyance, or what the 
purchaser had reason to think he was buying if there was? no 
conveyance but only a sale in execution of a money decree.

• Their Lordships are sorry that they cannot follow the learned 
Judges of the High Court into their examination of the vernacu
lar petition. But they find quite enough ground in the decree 
to express a clear agreement with them. They conceive that, 
when a man conveys his right and interest and nothing more, 
he does not primd facie intend to convey away also rights and 
interests presently vested in others, even though the law may 
give him the power to do so. Nor do they think that a purchaser 
who is bargaining for the entire family estate would be satisfied 
with a document purporting to convey only the right and interest 
of the father. It is true that the language of the certificate is

(1 ) I . L ,  R., 6 G a le ,,7 4 9 .
(2) I. L.R., 5 Oalo,, 425 ; L. E„ 2 I. A,, 20.
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1887 influenced by that of tlie Procedure Code. But it is tlie inatru- 
'" siMB H ^ coafcrs title on tlie purchaser. Its language, like that
NATH t a n b b  o f  the oertificaLo in Hurdai Narain’s case, is calculated to

GoLAP express only the personal interest of Luchmun. It exactly
SiHaH, -with the expressions used in the decree of August, 1869,

founded on Luchraun’s own voniaeular expressions, which the
High Court construe as pointing to his personal interest alone, 
The other circiimstaiices of the case aid the primA facie con
clusion instead of counteracting it, for the creditor took no
steps to bind the other members of the family, and the Es. 625
which he got for his purchase appears to be nearer the value of 
o n e -s ix th  than of the entirety.

Their Lordships will humbly advise Her Majesty that the decree 
of the High Court should be affirmed and this appeal dismissed.

Afpeal dismissed.
Solicitors for the appellants: Messrs. MUUt, Smith S Bell.
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1887 Befave Mi\ Jttsiioe Trevelyan.
May

July 21, THOMSON V. THOMSON and ah otu ee ,'’

Costs of Suit ly hisland against vnfafor divorce—Deposit of costs—Sky of 
proceedings until costapaid— Povertp of Muhand.

In a suit brouglit for dissolulion of a marriage solemnised in 1859 (the 
parties to suoh marriago being of Anglo-Indian domicile) tlio respondent, 
being possessed of no separate property of lior own, applied to tlie Covu’t for 
an order directing her husband to deposit in Court a fium sulEcien.t to cover 
her probable costs of suit.

The Court made an order directing the Registrar to estimate and 
certify the wife’s probable costs of suit, and directed the husband to pay 
the sum so oertifled into Court. The husband being a man of next to no 
means failed to pay into Court the sum certiiied by the Registrar. Held, 
on an application by the wife to stay proceedings until such costs were 
paid, that it would be unreasonable to stay proceedings on account of the 
husband being unable to pay into Oourt that which ho did not possess ; but 
that, inasmuch as the affidavits filed by the parties were contradictory as 
to the means o£ the husband, the matter should be referred (if the parties 
BO desired it) for an eaquiry by an officer of the Oourt into the question 
of imeans,

«  Suit No, 2 of 1887.


