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that o prior mortgages has cansed the zamindari property to be
sold by andtion. That such a sale hus taken place is appurently
due to the fault of the appeliant himsclf, I

T

the suit in which the prior mortgagee obtained

o

he was o party to
1ig decren, he ought
to have redeemed the prior morigage so as to make the mort-
gaged property available for the realization of the amount of his
own mortgage, If, on the cther hand, he was not made a party
to the prior mortgagee’s suit, it is still opon to him to redeem that
mortgage, and having done so, he would be entitled to bring the
zamindaxi property to sale for the realization of his own mouey.
In any case, as the appellant has not eaused the whole of the pro-
perty mortgaged to him to be sold, he cannot apply for a decree
under section 90 of the Transfer of Proparty Aect. This appeal
must fail and is dismissed with costs.

f
1

Appsal dismissed.

Before Mr. Juslice Kaoux, Aeting Chief Jusbice, and 3Mr. Justice
Blair.
HAFIZ ABDUL RAHIM KHAN (Aprnrcawr) ». RAJTA HARI RAJ SINGH
(OrrosiTE PARTY).*

Seheduled Districts Aet (No. XIV of 1871), suection,‘ 6—Rule 17 of the
Rumaun Rules, 1894—Code of Civil Procedure, seetions 562, 564— Righ#
of Appeal against order under section 562—Order of remand where
decision of first Court was not confined Lo preliminary point.

Where the Deputy Commissisner of Maini Tal deeided that o suit was
barred by limitation, but at the same time also eame to a definite decision on
each of the other issues, and the Commissioner in appeal, setting aside the
fnding as to limitation, remanded the case under section 562 of the Code of
Civil Procedure. )

Held that under Government Notification No' prsees » duted 278h June,
1894, Rule 17, an appeal lies from such an order- of remand. Saiyid Muzhpr
Hossein v. Mussamat Bodha Bibi (1) referred to.

Held further that the suit between the partics not having been confined by
the Deputy Commissioner to the preliminary point, it was not, under seetions
562, 564, of the Codc of Civil Procedure, open to the Commissioner to make an
order under seetion 562.

Tas facts appear sufficiently from the judgment of the

Court. '

# Misocllaneous Reference No. 303 of 1899,

(1) (1894) I, L. R., 17 AlL, 112,
57
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Pandit Sundar Lal, for the applicant.

The Government Advocate (Mr. B. Chamier) as amicus
cUPIE. . ‘

Kwox, Acting C. J,, and Brar, J.—The Government on
the application of Hafiz Abdul Rahim Khan, a party to the suit
—Raja Hari Ruj Singh v. Hafiz Abdul Rahim Khan—has
referred to this Court for report and opinion an order passed by
the Commissioner of Kuomaun on the 25th October, 1897, on the
ground that it seems open to objection. The objection is thus
stated :—* The judgment of the Commissioner, dated the 25th
« October, 1897, after deciding various points in the plaintiff’s
« favour, remanded the case under section 562 of the Code of Civil
¢« Procedure.” ¢ The Government is advised that this is o most
“ material irregularity.”” Upon the reference coming up for hearing
it was brought to our notice tht Raja Hari Raj Singh, the opposite ~
party, had long been dead and that no one had been substituted on
the record of the case. Under these circumstances we directed the
Registrar to ascertain from the Government whether they still
require any report and opinion, As the Government still requires
a report and opiniow, we have no alternative but to furnish it:
no doubt the legal advisers of the Government will certify to the
Government how far our opinion and report under these circum-
stances can form the'basis of any effective order. 'With that we are
not concerned and we express no opinion. We have heard the
counsel for Hafiz Abdul Rahim Khan ; we have heard the learned
Government Advocate who has kindly appeared as amicus curice
in the case. The suit between the partiesis described in the Court
of first instance as a suit for cancellation of so much of a sales
deed as injuriously affected the plaintiff and for possession over
one acre of land. In the Deputy Commissioner’s judgment the
pleadings are set out, and five issues are framed. One of those
issues, namely, the third, raises the issue of law as to whether the
snit was or was not time-barred. The decision of the Deputy
Commnissioner was to the effect that the suit was time-barred.
The remaining issues in this case were, however, considered, and a
definite decision pronounced upon each oneof them. In appeal the
learned Commissioner dealt with the case in what was certainly a
rather extraordinary way. He called for further information, and
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himself inspected the area in dispute. After this he remanded the
case nnder section 562 of the Code of Civil Procedure, evidently
setting aside the judgment of the lower Court upon the prelimi-
pary point as to whether the suit was or was not time-barred. Tt
is from this order under section 562 of the Code of Civil Proce-
dure that the present reference is made. Two questions arise for
decision. The first as to whether it was the intention of the Gov-
ernment in the rules made by them in exercise of the provisions
" of section 6, Scheduled Districts Act, that an appeal should lie
from an order of this description. Government Notification

No. Vub“;BQB’ dated 27th June, 1894, Rule 17, in its language is

wide enough to include such au order as this,. Any final decree
which may seem open to objection may be referred, and we have
the authority of the Privy Council in the case of Swiyid Muzhar
Hosseim v. Mussamat Bodha Bibi and another (1) for holding
that a remand order comprising the decision of a Court apon a
cardinal issue of the suit, that issue being one Which goes to the
foundation of the case and which can never, while the decision
stands, be diqputed again, is a final decree, The next question is
whether the decision of the Deputy Commissioner was one only
upon a preliminary point, or whether i4 decided the other matters
in issue. After reading the decision we have no<oubt lefs. The
suit between the parties was not confined by the Deputy Commis-
sioner to the preliminary point of law, judgment was given on all
the issues, and under these circumstances, looking to the langunage
of section 562 and the imperative language of section 564, it was
not open to the Commissioner to make the order he did under
saction 562 of the Code of Civil Procedure. "Our opinion is that
that order was a bad one, and under or&inary circnmstances
should have been set aside. If we had Dbeen dealing with the
case as an appeal before ns, it would have been so set aside, and
the case would have been returned for disposal by the Court
corresponding to that of the Commissioner for dispesal aecording
to law.

Appeal olec'r'eed
(1) (1894) L. L. RB., 17 AlL, 112,
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