
20QQ Before ilfr. Jtistice JBanerji and Mr. JusHce'AiJcman.
J«fle29, BADRI DAS (Degebe-hoibee) o. INAYAT KHAN AND ai ôthee.

-̂--------  (0P3?0SITE PaKTJEs).®
Aef. No. I V  of 1882 (Transfer' o f  Projierty A ct), Section 90—Bxemtion. o f  

tfecree—Decree fo r  sale o» a mortgage~Mortgaged frojpert^ sold iv. 
eosectition o f  a deoree held ly  a different mortgagee—BecHon 90 not 
a^plicahle.
la  ordex' to make tlie remedy provitled by section 90 of tlie Ttausfer of 

Property Act available, it la necessary that the mortgaged property ahonld have 
been sold in execution, of the decree held, by the person applying for a further 
decree under section 90- Section 90 does not apply where the mortgaged 
property has been sold under a decree held by some other person. M ‘nhammad 
A&lar Y. 3funs7ii Mam (L) followed.

T h e  facts o f this case sufficiently appear from  the judgment 
o f  the Court,

P an d it MoH L a i N e h ru  (for whom P a n d it M ohan L a i 
NeliTib) fo r  the appellant.

P an d it Sundar Lai for the respondents.
B a n e r j i  and A ik m a n , J J . — T his  appeal arises out o f  an 

applioation for a decree un d er section 90 of the T ran sfer o f  P ro ­
perty  Act, which has been refused by the C o u r t. below . T he 
appellant obtained a decree under section 88 o f the T ran sfe r of 
P ro p e rty  A ct fo;c the sale o f certain  houses and zam indari p ro ­
perty. H e  has ca'used the hpuvses to be sold by auotion, b u t not 
the zam indari property. H e  alleges that the zam indari p ro p e rty  
has been sold in execution o f a decree obtained by ano ther m ort­
gagee upon SI p rior m ortgage, and on this ground he asks for a 
decree under section UO. This case, in our opinion, is fu lly  
governed by the ru ling  o f  this C onrt in  M u h a m m a d  AJchar v . 
M u n sh i Mcmi (1). A s was pointed out in tha t case, a condition 
precedent to an application under section 90' is th a t the  m ortgaged 
property has been sold, th a t the proceeds o f the sale are insuffi­
cient to discharge the m ortgage and th a t there is a balance due to  
the mortgagee. H ere the m ortgaged property, b y  w hich we m ust 
understand the whole o f the m ortgaged ■ property , has n o t been: 
sold a t the instance o f  the deeree-holder, and therefore he is Bot 
entitled to obtain a decree tin ie r  seotion 90. I t  is  n o t enough.
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j , A p p e a l  Ifo. 333 of 1898 from a decree of Kunwar Jwala Prasad, 
Additional Judge of Alig'arh, dated the 4th February 1898, confirming- a deore© 
of Munshi Ganga Prasad, Munsif of Bulandshahr, dated the 26th, June 189K. 

(1) Weekly Hotes, 1899, p. 208.



that a p rio r mortgagee has ciuisnd the zam indari propei’ty to be 1900 
sold by aiKitiou. That suali a sale hus taken ipkice is nppureafcly '— bId~T" 
due to the fault of t h e  n.ppsll'ant iriiinsclf. I f  he ' w i w  !i party to D a s

the suit in  w hich the p rio r mortgagee obtn,ined his decreo, he ought I m-atax

to have redeemed the p rio r mortgnge so as to uiake the mort- Khaw. 
gaged property availp.ble fo r the realization o f the amount o f liis  
own mortgage. I f ,  on ihe other hand^ he was not made a party 
to the p rio r mortgagee's suit, it is s t ill open to him to redeem that 
mortgagej and having done so, he would be entitled to bring  the 
zamindari property to sale for the realisation o f  liis own money.
I n  any ease, as the appellant has not caused the whole o f the pro­
perty mortgaged to ham to be sold, he cannot apply for a decree 
under section 90 of the T ra n sfe r of Property Act. T h is  appeal 
must fail and is dismissed with costs.

Appeal dismissed.
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Before M>\ JnsUce Knox, Actinff Chief Justice, and M r. Justice 1900
B la ir .  1 4 .

HAMZ ABDUL RAHIM KHAN (A p p l ic a n t ) v. RAJA HARI EAJ SINGH 
(O e p o s is e  Pa e t y ).®

SchedtLled D istric ts  A c t (Wo. X I V  o f  1874J, seetion &~Tlule Vl o f  the 
Kumaun Buies, 18di—-Code o f Civil Frooedure, sections 562, E igh t 
o f  Appeal against order under section 562-^Order o f  remand cohere 
decision o f  fir s t  Court %oas not cojijiaed to jjrelim inary ^oin t.
Where the Deputy Oommissioner of Jfaiui Tal deoided tha t a suit was. 

barred by limitation, but at the samo time also camo to a doftuite decision on 
each of the other issues, and the Commissioner ia  appeal, setting aside tha 
finding as to limitation, remaadcd the case nuder section 5G3 of the Gods of 
Civil Procedure.

Meld th a t under Government ifotification No' vii—aeau" 27th .Tune,
1894, Buie 17, an appeal lies from such an order- of remand. Saij/id MuzAa.r 
Sossein  v. Mussamat JBodlm B il i  (1) referred to.

S e ld  further that the suit between the parties not having been confined by 
the Deputy Gommissiouor to the preliminary point, it was not, under sections 
S62, 564, of the Code of Civil Procedure, open to the Gommissionei- to make an 
order under section 563.

T h e  facts appear sufficiently from  the judgm'ent of the 
Court.

* MiseoUaiieous Beferenoe Wo, 302 of 1899.

(1) (1894) I. L. R., 17 All., 112.
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