
YOIj» X X II.J ALLAHABAD SEUIES. 401

further step whick the deeree-holder again takes of availing him
self of such |)ermission by bidding at the sale.

The application before us was an application in accordance 
with law to the proper Court to take the step of granting permis
sion, which step, in ordinary Gircumstanoes, would be a distinct 
step taken forward in aid of execution of the decree. For these 
reasons we give our approval, and adhere to the view which has 
hitherto been the view of this Coui’t. We dismiss the apî eal 
with costs.

Appeal dismissed-
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Sefore Mr^ Justice Knox, Acting C. J., and M r, Justice B la ir, 
P A H A L W A N  S I J S T G H  a n d  o t h e r s  ( J t t d q - m e n t - d e b t o e s )  v . 5 T A R A I J T  

D A S  ( D b c b e b - h o i d b e . ) . ®

Uxecuiion o f decree— Civil Frocedture Code, section 230—Decree fo r  paymsiit 
’’ o f money—Sypothecation decree— Oansfruction o f  document,

A decree was passed on tlie 5th Marcli 188^ based on a compromise 
between the parties. The decree was for the payment of certain stims of money 
by instalments, and further went on to declare that " The property in the bond 
“ remains hypothecated as before. The defendants have no powor to transfer 

? “ it . I f  any other person brings to sale the hypothecated property in satis- 
“ facfion of the debt dne by the defendants, the plaintiff shall have power to 
"take  out execution of the decree without waiting for the instalments, and to 
“ cause the hypothecated property to be sold by  auction.” Meld, tha t this was 
not a simple decree for the payment of money such, as would come within the 
purview of section 230 of the Code of Civil Procedure. JanTci JPrasad v-. 
Maldeo 'Earain (1) distinguished. Ghundra J^ath Bey  v. JBwroda SJioondury 
Ghose (2) and J,al Sehar^ Singh v. MaMhiir ILahman (3) referred to.

T h e  respondents in this appeal held a decree against the appel
lants, dated the 5th March, 1884. The decree had been passed 
on a compromise, and was, in the first instance, a decree for the 
payment of certain sums of money by instalments j but it further 
contained a provision, quoted verbcutivn in the judgment of the 
Court, as to the maintenance of a lien on certain property and a 
power to the decree-holder to sell the hypothecated property by 
auction. On the 5th December 1896, an application for execu
tion was madê  which proved infructuous, and was struck off on

1900 
June 28.

* First Appeal No. 82 of 1900, from a decree of ' Pandit Bai Inder STarain, 
Subordinate Judge of Farrukhabad, dated the 20thi January 1900.

(1) (1876) 1.1/. S., 3 All., 216. (2) (1895) I. &. 22 Calc., 813.
(3) (18K3) I. L. K , 26 Calc., 166,
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1900 the 1st April 1897. The present application.for execution was 
made on the 30th N’ovember 1899j and was resisted orr.the ground 
that execution of the decree was barred by liaiitati on, regard being 
had to section 230 of the Code of Civil Procedure. The lower 
Court disallowed the objection and ordered execution to proceed. 
The judgment-debtors appealed to tlie High Court.

Munshi Q-obind Prasad for the appellants,
Babu Sital Prasad for the respondent.
K n o x , A c t in g  C, J . ,  and B iiA iE , J,-—The sole question 

which we have to consider is whether the decree, whicli was 
under execution in the Court below  ̂ is a simple raoney deoree, 
or whether provision is made in it for something more. The 
appellaut relies upon a Full Bench ruling of this Court, Janlci 
Frasad v. Baldeo N'cirain (1), and contends that it is a simple 
money decree and no more. The circumtances under which the 
decree was obtained in Janki Prasad v. Baldeo Narain  (1) and 
others and the case before us are ver  ̂ similar. In both cases the 
plaintiff had sued for a decree for sale. In both cases the dis
pute between them terminated in a compromise. In this case 
it was agreed that the plaintiff should realize his debt from his 
debtors by payment of a special sum within a special period and 
of the remainder* by instalments. It further x̂i’ovided that if, 
after the payment of the first sum within the specified period, 
two successive instalments should remain in default  ̂ the plain
tiff would be entitled to take out execution of the decree in a 
lump sum. After this follow the words which have given rise 
to this dispute and which we therefore quote here verbatim 

The property hypothecated in the bond remains hypotjiecated 
“ as before. The defendants have no power to transfer i t  I f  any 
"other person brings to sale the hypothecated property in satis- 
‘̂ faction of the debt due by the defendants the plaintiff shall have 
power to take out execution of the decree without waiting for the 
instalments, and to cause the hypothecated property to "be sold by 
auction.” I f  this decree be compared with the decree which, was 
before this Court in Janki Prasad v. Baldeo Narain  (1), it will 
be found that the terms hardly differ, and do not differ in any 
:piaterial point, beyond this, perhaps, that the decree before us is 

(1) (18?6) I. 3 A1].,216.



VOt. X X II.] ALiAHABA3> SEEJES, 40g

a little more positive in granting the right to enforce execution by- 
sale. Th.er/d is however, this very important difference between the 
present case and the ease of JanM Frasacl v. Baldeo Narain 
(1), that while in the latter the terms of compromise were not 
embodied in the decree, and all that the decree did was to refer 
back to it and provide for payment by instalments only, in the 
present ease the terms of compromise have been incorporated into 
the decree and made part and parcel of it. In Janki Prasad v. 
Baldeo Narain fl) the learned Judges held themselves constrained 
by the terms of the decree and refused to look at what they con
sidered might well have been the intention of the parties. In 
the present case we are under no such constraint. The terms of 
the decree before us undoubtedly go beyond the terms of an 
ordinary simple money decree and provide for sale under certain 
contingencies. It is true that the decree differs from a decree 

"formally drawn up under section 88 of the Transfer of Property 
Act. But we are satisfied that it was the intention of the parties 
and of the Court that if default was made in payment of instal
ments, or if any other contingency mentioned in the decree arise, 
the decree-holder should be entitled to proceed to sell upon the 
decree as it stands. Reference was made to the case of Ghundra 
Math Dey v. Burroda Blioondury, Qhosa (2). That case has 
been distinguished in Lai Behary ^ingh v. Hahibuf Rahma%
(3). We do not agree with the Court below in the view it took 
of the Allahabad case cited before it. We are, however, of 
opinion that in spite of this the Court' below came to a right 
conclusion.

We dismiss the appeal with costs.
Appeal dismissed,

<1) (1876) I. L. B., 3 All., 216. (2) (1895) I. L. R., 22 Calc., 813.
( 3 )  (1898) I .  L .  I L ,  2 8  C a t o . ,  1 6 6 .
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