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the meaning of the last paragraph of section 335 »f the Code
of Civil Procedure, it was properly stamped with a Court-fee
Pmyi Das of Rs. 10, and this was the view taken by the Bombay High Court
Vﬁx‘ﬁém in Dhondoe Sakharan Kulkornt v. Gobind Babajs K:wl]carrvn-i
(1). In that caso there was a distinct prayer for possession, and
the Bombay Court held that, notwithstanding such prayer, the
amount of bolll't~fee paid, 4.e. Rs. 10, was sufficient.” We are,
however, not called npon to decide this point, becanse if the snit he
treated ns a suit for possession, the plaint was properly stamped
under clause v, section 7 of the Court Fees Act. Further, as the
claim songht not only a declaration of right but possession also,
there was a prayer for a declaratory decree and consequential
relief, and therefore the Court-fee was payable under clause IV
¢c) of section7 of the Court Fees Act. In any aspect of the
case the amount of Court~fec paid was sufficient or more than
sufficient. The fact of the plaintiff asking for a declaration of
bis title and also to have the order passed under section 335 sef
aside was not asking for several declarations or reliefs, inasmuecl,
as the order sought to be set aside negatived his right, and the
effect of the declaration of his right would necessarily be the
setting aside of -that ordex:. We think that the Bubordinate
Judge was wrong in dismissing the appeal. We set aside his
decree and remand the ease under seetion 562 of the Code of
Civil Procedure to' the lower appellate Court with directions to
try the appeal before it on the merits. The appellant will have
his costs of this appeal.  Other costs will abide the event.
Appeal decreed and cause remanded.
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Before My, Justice Burkitt and Mr. Justice Henderson.
Ju};iool‘? ) CHAJJU (DrrexpANT) v. UMRAO SINGH AND oTHERS (PLAINTITFS).*
— ’ Cinil Procedure Code, section 13--Res judicata—Under what circumstances

a deeision may be ros judicata as between dafendants—Civil Procedusre
Code, section 544,

Where an adjudieation between defendants is necessary to give the ap-
propriate relief to the plaintift, the adjudication will be res judicata between
the defendants as well as between the plaintiff and defendants. But for this

# Second Appeal No. 854 of 1897 from a decree of Babu Jai Lal, Additiona)
Subordinate Judge of Meerut, dated 3Ist July 1897, confirming a deeree
of Babu Udit Narain Singh, Additional Munsif of Meernt, dated the 26th

November 1895,
(1) (1884) I L. R,, 9 Bom., 20.
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effect to arisd] there must he a conflich of interest between the defendants and
s judgment defining the real rights and obligations of the defendants inter se.
Without ngcessity a judgment will not be »es judicats amongst defend-
ants, nor will it be res’ judicate amongst them by mere inference from the
fact that they have been collectively defeated in resisting a claim made aga:iust
them as a group. Ramchendre Narayan v, Narayan Moakadev (1), dhmad
Ali v, Najabat Khan (2), aud Madhgvi v- Kelu (3), followed. Bisknath Singh
v. Bisheshar Singh (4) referred to. :

Section 844 of the Code of Civil Procedure does noi, unless the decree
itself procecds on & ground common to all the defendants, enable an appellate
Court to decide, npona ground which it considers to be common to all the
defendants, an appesl preferred by some only of such defendants and to reverse
the decree of the Court below in favour of all the defemdants. Puran Mal
v. Krant Singk (5) referred to.

Tuz facts of this case sufficiently appear from the judgment of
the Court,
Pandit Suadar Lal, for the appellants.

Babu Jogindro Nath Chaudhrt (for whom Babu Satish Chan~
dar Banerji) for the respondents.

HexpersoN, J.—In 1870 one Sheo Singh died leaving a
widow, Musammat Golab, and two grandsons, by a deceased
danghter, named Gunga and Jamna, In 1875 Lis widow died.
It was alleged that Sheo Singh at the time of his death was
possessed of a portion of a house in whieh he, aud after him his
widow, resided.

In 1877 his nephews, the sons of a deceased brother, instituted
a suit in which they alleged that they had been joint with Sheo
Singh and claimed to ¢ject Chajju, the appellant before us, from
the portion of the house said to have been Sheo Singh’s. Chajju
was the brother of Musammat Golab, and the plaintiffs in that
suit, while admitting that he was in possession, averred that he had
merely been allowed ont of grace by Sheo Singh and Musammat
Golab to live in the house,

Chajju, in his written statement, in the first place, pleaded that
the plaintiffs had no right to sue, as the two grandsons, and not
the plaintiffs, were the heirs of Sheo Singh. He further pleaded

that the property in suitwas hisancestral property, and that it had.

been in the possession of himself and his predecessors in title for

opwards of a hundred years.
(1) (1886) 1. L. R., 11 Bom., 216 (3) (189‘7) 1.L. R., 15 Mad,, 264
(2) (1895) L. L. R, 18 AllL, G’. (4) Weekly Notes, 1891, p. 84
(5) (1897) L L, R,, 20 All, 8,
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Upon that written statement being filed Gangafand Jamna
were added as defendants. They in their written statement alleged
(1) that they, and not the plaintiffs, were entifled to the property
in suit as the heirs of Sheo Singh, as Sheo Singh had never been
joint with the plaintifts; and (2) that the property in suit belonged
to Sheo Singh. They also stated that when the suit was instituted
they had themselves beeu about to take proceedings against their
co-defendant to obtain possession of the property.

Having regard to the manner in which Chajju put forward hls
defence and to the fact that he was the brother of the grand-
mother of his co-defendants, it is diffienlt to avoid the suggestion
that he was really colluding with them to defeat the plaintiffy’
suit, and that his claim to the property in suit was put forward to
meet the plaintiffs’ case if the other ground should fail.

The defendant Chajju being in possession, the only real and
subsiantial issues were whether the plaintiffs had a title betier
than that of the defendants, and if so, whether they had been in
possession within 12 years from the institution of the suit.

The Munsif ou the 24th November 1877, gave the plaintiffs
a decree, having by his judgment found (1) that the plaintiffs had
been joint with Bheo Singh and were therefore entitled to the
property in suit in preference to his grandsons, (2) that the pro-
perty in suit belonged to Sheo Singh, and (3) that Chajju’s pos-
session had been merely permissive. Against that decree Ganga
and Jamna appealed, but, pending the hearing, Jamna withdrew

from the appeal. Chajju did not appeal and was not made a
party to the appeal preferred by his co-defendants.

The appeal was decided on the 20th May 1878, when the
appellute Court, being of opinion that the plaintiffs had never been
joint with 8heo Siugh and were therefore not entitled as against
Ganga and Jampa to the property of Sheo Singh, set aside the
decree of the Munsif and dismissed the suit,.

Oan the 20th February 1895, Ganga and Jamna having in

~the meantime died without leaving issue, the present plaintiffs-

respondents who are the representatives of a deceased brother
of the father of Ganga and Jamna, instituted the present suit
against Chajju to recover possession of the property which had
been the subject-matter of the previous suit on the ground that it
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belonged to Bheo Sihgh, whose heirs they claimed to be. A des-
cription of the portion of the house claimed is given in the
prayer of -their plajnt. The plaint alleged that Chajju had
continued to remain in permissive possession or occupation until
a short time before the institution of the suit, when the plaintiffs
called upon him to give up possession and he refused to do so.

Chajju set up the defence that the property was his ancestral
property and had been in his possession for more thun 12 years
adversely to the plaintiffs.

In the lower Courts various issues were raised, but not deter-
mined, as both Courts were of opinion that Chajju not having
appealed against the decree of the 24th November 1877, in the
previous suit, was not bound by the decree of the 20th May 1878,
which, setting side that decree, dismissed the suit. They con-
sidered that Chajju was still bonnd by the decres of the 24th
November 1877, against which he had not appealed, and that
as between Chajju and his co-defendants Ganga and Jamna, and
through them the plaintiffs-respondents, the findings (1) that
the property in suit belonged to Sheo Singh and not to Chajju,
and (2) that Chajju had merely been in permissjive possession
were rés adjudicate. The first Court accordingly made a decree
dismissing the suit and the lower appellate Court confirmed that
decree.

In my opinion the lower Courts were wrong in treating these
as res adjudicato.

‘We were referred to a Full Bench decision of this Court in
8. A, 830 of 1886, in which it was broadly laid down by Edge,
C.J., that there can be no »¢s adjudicata as between co-defend-
ants. For the purposes.of that case it was unnecessary to lay
down any principle in terms so very general, It was sufficient
for the Court to have held that in the case before it the plea of
res udjudicata was a bad plea, and I am not disposed to accept
the broad proposition laid down by the Full Bench. Moreover,
I find in a later case Bishnath Singh v. Bisheshar Singh (1)
Edge, CJ., admiited that in exceptional cases there might be
res adjudicate between co-defendants. 'We are therefore not
precluded by the Full Bench decision from considering the only

(1) Weekly Notes, 1891, p. 34.
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guestion raised before us, namely, whether the appéllant Chajju
was precluded from going into the defence raised by him by
reason of section 13 of the Code of Civil Procedure. ™ .

In Ramchandra Norayon v. Novayen Mahadev (1) the rule
gs to res adjudicale between co-defendants was thus stated :—
“Where an adjudication between defendants is necessary to give
“ the appropriate relief to the plaintiff, the adjudication will be ses
“ sudicata between the defendants as well as between the plaintiff
“and defendants. Buk for this effect to arise, there must be a
¢ conflict of interests L stween the defendants and a judgment defin-
“ing the real rights and obligations of the defendants inter se,
«Without necessity, a judgment will not be res judicate amongst
« defondants, nor will it be res judicate amongst them by mere
« inference from the fact that they have been collectively defeated
“in resisting u claim to a share made against them as a group”
(p. 220). The rule so laid down was accepted by this Court in a
recent case—Ahmad Al v. Nujabat Khan (2) and by the Madras
Court in the case Madhavi v. Kelw (3).

It has been contended that that rule applies in the present case,
It is said that in the former cait there was a counflict of interests
between Chajju 4nd his co-defendants, and that it was necessary
for the adjudication of the plaintiffs’ rights to adjudicate upon
the rights and interests of the defendants inter se. Now it mnst
be borne in mind that Ganga and Jamna were added as defend-
ants in consequence of the first plea raised by Chajju himself to
the effect that they were the real heirs of Sneo Singli, and not the
plaintiffs. It was therefore common ground with all the defend-
ants that if the property in suit belonged to Sheo Singh, Ganga
and Jamna, and not the plaintiffs were entitled to it. The
plaintiffs were admittedly out of possession, aud the defendants
who challenged their title were entitled to remain quiet and put
them to proof of that title. Itis truc that the Munsif found,
not only that the plaintiffs had proved their title to the property,
but also that Chajjn had merely been in permissive possession or
occupation. 'I'he former finding was a complex finding amount-
ing to a finding that the plaintiffs were heirs of Sheo Singh and

(1) (1886) I L.R., 11 Bom, 216, (2) (1895) L L. R., 18 AllL, G5.
(8) (1892) L L. R., 15 Mad., 264.
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that the property 'belonged to Sheo Singh, and 1?0 doubt ik
involved the further finding that the claim set up by Chajju that
the property was his ancestral property failed, but the finding as
to Chajju having been in permissive posiession or occupation was
only necessary when the further question, namely, whether Chajju,
as alleged by him, had been in adverse possession for upwards of
12 years had to be considered. That question in a seuse was only
material when the plaintiffy’ title to the property had been asocer-
tained, inasmuch as an answer in the affirmative to the question
would have afforded a complete defence to the plaintiff’s suik.
Now the moment it appeared that the plaintiffs, and not Ganga
and Jamna, were the leirs of Sheo Singl, and it was necessary to
go into Chajju’s defence, Ganga and Jauna were no longer intex-
ested in the adjudication of the issue whether the property was
Sheo Singh’s or Chajju’s, or whether the latter had or had not
been in adverse possezsion for upwards of 12 years, The Munsif
having come to the conclusion that Ganga and Jamna hiad no
interest in the property in suit, I am unable to see how it was
necessary to adjudicate upon the rights and interests of the defend-
ants inter se. I would therefore hold that the decree of the
Munsif is no bar to Chajju, the defendant in the present case,
pleading and being allowed to prove, that the property in suit is
his ancestral property, and hasbeen in his possession for upwards
of 12 years adversely to the plaintiffs-respondents,

Apars from these considerations, it has also been contended
that the decree of the Munsif of the 24th November 1877, in the
former suit no longer exists, and doubtless as between the plaintiffs
in that suit and the plaintiffs in the present suit it certainly does
1ot exist, as the former and the predecessor in title of the latter
were all parties to the deoree which set it aside.

Chajju did not appeal, but the appeal preferred by his co-
defendants was based upon a ground common to all the defend-
ants, namely, that assuming the property in suit to have been
Sheo Singh’s, the plaintiffs were not entitled to succeed. The
appeal prevailed upon that ground, and had Chajju joined in,
or been mads a party to, the appeal, it is impossible to conceive
that the finding of the appellate Court could have been otherwise
than it was, The appellate Court finding that the plaintiffs had
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failed upon a ground common, not only to the defindants who
appealed, but al:o to the other defendant who bad not appealed,
set aside the deeree of the Munsif entirely and dismissed the
suit. It has been urged that, having regard to the terms of
seetion 544 of the Code of Civil Procedure, the Court ought not
to have dismissed the suit. That section applies where the
decree against several defendants proceeds on any ground com-
mon to all the defendants and only sowe of such defendants
appeal. It does not, unless the decree itsclf proceeds on a
ground common to all the defendants, enable an appellate
Court to decide upon a ground which it considers to be com-
mon to all the defendants, an appeal preferred by some only
of such defendants, and to reverse the decree of the Conrt below
in favour of all the defendants—see Puran Mal v. Krant Singh
(1). We must see, therefore, whether the decree of the Munsif
proceeded upon a ground common to zll the defendants. That
decree in so far as it procecded npon the ground that the plaintiffs
in the former suit were entitled to the property of Sheo Singh,
proceeded upon a ground common to all the defendants, because
it was the case of all the defendants that if the property was
Sheo Singl’s the' plaintiffs were not entitled to succeed, But it ig
said that the decree necessarily proceeded also upon the further
ground, namely, that the property’ was Sheo Singh’s, and not
Chajjv’s asclaimed by him, That scems to be so, and that ground
is one which certainly was not common to both sets of defendants,
and I am therefore inclined to think that section 544 of the Code
of Civil Procedure was not applicable to the case, tbough,
baving regard to the first plea of Chajju in the lower Conrt, itis
not easy to see how the appellate Court, when it found that the
plaintiffs were not the heirs of Sheo Singh, could logically do
otherwise than dismiss the suit. The point is not free from diffi-
culty, but it is not necessary for the purposes of this judgment
that I should decide the point, as I have already come to
the conclusion that even if the decres of the 24th November
1877 be treated as subsisting quoad the defendant Chajju,
it cannot be put forward as a bar to the defence pleaded by
him,

(1) (1897) 1. L. R., 20 AlL, 8.
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In dealing with the question of res adjudicate the lower
Courts, as I have already shown, have treated the decree of the 24th
November, 1877, as res edjudicotu, not only as to the property
in suit being Sheo Singh’s, but as to the possession of the defend-
apt Chajju being permissive, and they have not allowed the ques-
tion of adverse possession to be gone into. They have held that
that decree shows that the possession of Chajju was permissive,
and inasmuch as they considered nothing had been proved to
show that that possession had since become adverse, they held that
this suit was not barred by limitation.

Both Courts seem to have lost sight of the faot that in the
former suit in 1877 Chajju in his written statement distinctly put
forward an adverse claim to the property now in suit, claiming
it as his ancestral property, and that Ganga and Jamna in their
written statement stated that owing to an adverse claim made
by Chajju they had been about to bring a suit against him
for possession when the former suit was instituted. Both of
these written statements have been put in evidence in the present
case, and in the face of them it would be hard to say that
Chajju’s possession, if it has continued since 1877, was not adverse
to Ganga and Jamna and fo those who now claim through
them.

Under these cirenmstances I would set aside the decree ap-
pealed against and remand the case to the first Court to try the
case generally on its merits.

Bugrxrrr,J.—I concur. The appeal is allowed and the record
is remanded under section 562 of the Code of Civil Procedure
through the lower appellate Court to the Court of first instance
to be placed on the file of pending suits and decided according to
law. The costs of the two lower Courts and of the appeal in this
Court will abide the event.

Appeal decreed and couse remanded,.
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