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We thercfore allow the appeal, set aside the judgment of the
lower appellate Court and restore that of the Court of first
instance, dismissing the claim with eosts in all Courts.”

Appeal decreed.

Before My. Justice Burkitt and Mr. Justicc Henderson.
MOTI RAM AND ANOTHEE (DEFcyDpANTS, v, KUNDAN LAL AND oTHERS
(PLAINTIFTS).*

Civil Procedure Code, sections 372, 588—dssignment pending suit —dpplica-
tion by Assignees to be wliowed o appeal against the decrce —Order
rejecting application—dppeal.

A. defendant, pending the suit, made an assignment of his interest therein,
No applieation was mads by the assignees or the assignor to have the ussignecs
brought on the record, and the suif was decided ex parie to the detriment of
the assignees. The assignees filed & memorandun of appeal claiming that
they were entitled to file an appeal under the circumstances set forth in their
memorandum. The Courb, apparcntly treating this memorandum as an
_application under scction 372 of the Code of Civil Procedure, dismissed it,
Held that an appeal would Iie from this ovder of dismissal as from a decree,
Indo Mati v. Gaye Prased (1) followed.

Toxr facts of this case sufficiently appear from the judgment
of the Court. :

Pandit Moti Lal and Babu Durge Charan Banerji, for the
appellants.

Babu Jogindro Nath Chaudhrd (for whom Munshi Gulzars
Lal) for the respondent.

Brrkrrr and HeNDpERSON, JJ.—This is an appeal from a
decree of the District Judge of Meerut, which in words directs
the appeal before him to be dismissed. The case was oune in
which in s pending suit the present appellants purchased the
interest of one Dalip; they made this purchase on the 5th July
1897. No application was made by the assignees or assignor to
have the assignees brought on the record, and the suit was decided
ez parte on the 13th July. The decree given in that suit was
injurious to the present appellants, in that is debarred them
from redeeming the mortgage. Thereupon the present appellants
put in a memorandum of appeal before the J udge, and in that

# Becond Appeal No. 866 of 1897 from a decree of H. G. Peavse, Bsq., District
dndge of Meerut, dated 18th Septembor 1897, confirming a decroe of Babu Jai
Lal, Officiating Subordinate Judge of Mcerut, dated the I3th J uly 1897.

(1) (1896) I, L. R, 19 All, 142.
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memoranduin claimed distinetly that they were entitled to file an
appeal under the circumstnnoes‘set forth in their memorandum.
This applieation was supported by the assignor who disclaimed all
interest in the subject of the suit. The District Judge treated
the application for leave to appeal asif it were an application
properly made under section 372 of the Code of Civil Procedure,
and adopted the pracedure prescribed by that section. Hventu-
ally the District Judge in his final order, after setting forth the
facts, records that these appellants applied to be allowed to appeal
under no cection whatever. And because they had taken no
steps to have their names entered (apparently before decree was
passed) the learned Judge held ¢ they have no locus stundi now.”
Having come to this conclusion the District Judge dismissed the
appeal. This order is evidently a clerical blunder, and what the
learned Judge meant no doubt was that the application for leave
to appeal was rejected.

In our opinion the District Judge was wrong in refusing the
application. Section 372 clearly does apply to such a case. The
assignment here was an assignment which took place pending the
suit, in the sense in which the word suit has been interpreted in
mauy cases in the Privy Council. There was a suit pending
when the assignment took place, and that being =0, we think
section 372 is applicable, even though no application to have the
assignees brought on the record was made till after the decree.

It is then contended that no appeal lies. Clearly section 588
does not give an appeal, as tlie appeal given by that section is an
appeal against an order disallowing objections raised under sec-
tion 872. Hoere objections were raised and they were allowed ;
‘conzequently sub-section 21 does not apply. But it was held in
the case of Indo Muii v. Gaye Prasad (1) in which an application
to be brought on the record under section 872 had been refused,
that the order rejecting the application was an adjudication on
the representative right claimed by the applicant, and therefore
amounted to a decree as that word is defined in section 2 of the
Code. Applying that case, it appears to us that an appeal does lie
to us, and we are of opinion that that appeal slhiould be allowed.
The facts are perfectly clear. There can be no doubt that the

(1) (1896) L L. R, 19 AL, 142
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assignment did take place, and, as we held above, the application

1400
ot Tax to have the assignees brought on the record was made, and pro-
Koms perly made, under section 372 of the Code.
KUNDAN . . . -
LaL, We therefore set aside that which we conceive to be the order

of the Court below, i.e. the dismissal of the appellants’ application
to be brought on the record. We direct that the appellants be
now brought on the record, and we remand the record to the
Court of the District Judge with orders to decide whether the
memorandum of appeal dated the 23rd August 1897, should or
should not be ndmitted ; and if admitied, to hear and decide the
appeal according to law. Costs of this appeal will follow the

event.
Appeal deereed.
1900 Before Mr. Justice Burkitt and Mr. Justice Henderson.
June 12, CHHIDDU SINGH anp orneers (PLAINTIFFS) v. DURGA DEI AXD OTHERS

(DEFENDANTS).*

Hindu law—Hindv widow—Reversioners entitled fo sueceed suocessively on
doath of Hindu widow—8uit by some of such reversioners to sei aside
alienations made by widow in possession—Res judicata.

Where there are several reversioners successively entitled to succeed to
property for thertime being in the possession of a Hindu female, o decree in
a suit by some of such reversionars sceking to set aside alienations made by
the female in possession will not necessarily constitute res judiceée in respect
of a similar suit brought by other reversioners. BRhagwanta v. Sukhi (1)
Jumoona Dassya Chowdhrant v. Bamasoonderai Dassye Chowdhrant (2) and
Isri Dut Koer vo Mussamat Hansbutli Koerain (3) veferrved to.

Taz facts of this case sufficiently appear from the judgment
of the Court, :

Bubu Jugimdro Nath Chaudhri (for whom Babu Satish
Chandar Bunerji) for the appellants.

Pandit Sundar Zal (for whom Pandit Baldeo Ram Davd)y
for the respondents,

Hexprrsow, J. (Burkirr, J., concurring).—In this case
the plaintiffs, who were the nephews of one Balu Singh, sued
the defendants to recover possession of certain property which

o Sceond Appeal No. 912 of 1897, from a deeree of D. F. Addis, Esq., Dis-
triet Judge of Bhahjahanpur, dated the 8th September 1897, reversing a decree
olf sIJ{al Banwari Lal, Subordinate J udge of Shahjahanpur, dated the 27th August
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(1) (1809) L, L. R., 23 AlL, 83, (2) (1876) L. R, 3 L. A., 72
(3) (1888) L. R., 10 1. A,, 150.



