
Before Mi'. Justice Mitter and Mr, Jmtioe Beverley,
JOGESSUR DAS and othebs (P la in t i f f s )  « . AISANI KOYBURTO an d  (ggy 

ANOTHER (Dependants).® A p r i l  22

Bengal Tenancy Act {V IIIof ss. 'iQ,‘}X-~8uls pending at time Act 
came into force—Suit for ejeclnunt-~ Acquisition of right of occupancy.

S eotioa 21  o f  tlie B e n g a l T en an cy  A c t  applies to  suits pending a t  th e  

tim e th e  A c t cam e in to  fo rce , vis., 1 s t  N ovem b er, 1 8 8 5 , w h ich  h ad n o t 

then resu lted  in  a d ecree . In  a suit in stitu ted  on  8 th  O ctober, 1 8 8 5 , to 

e je c t th e  defend ants a f te r  a o tic e  to  q u it, i t  w as held th a t, a lth ou gh  th e  
dofen d an t had held th e  lan d fro m  w hich it  w as so u g h t to  e je c t  him  fu r  

less th a n  12  je a r s ,  an d  th erefore  w ould not, if th e  B en g al R e n t A c t  V I I I  

o f  1 8 6 9  h ad been applicable, have acquired a  r ig h t o f  o ccu p an cy , 

y e t th e  effect o f  ss. 2 0  and 21 o f  th e B e n g a l T e n a n cy  A c t  was to  g ive h im  a 

rig h t o f  occu p an cy , and th erefo re  he could n o t be e jected .

T h e  litigation out of wh ich this appeal arose was commenced 
by the plaintiffs who were the holders of a divided share of 
a certain village bringing two suits against the defendants, the 
tenants of separate portions of the plaintiffs’ estate to eject them 
after giving them notice to quit. The defence (among others not 
now material) was that the defendants had acquired a right o 
occupancy in the land, and therefore were not liable to eject' 
ment. The suits were heard together by consent. As to the 
defendant in one of the suits, Ramdyal, both the lower Courts 
found on the facts that he had held the land for more than 
twelve years; that he had acquired a right of occupancy in 
the land held by him, and, therefore, in any case that suit must 
be dismissed. As regards the defendants in the other suit it 
was found that two plots of the land had been held by them for 
less than twelve years, but that they had been holding as 
tenants other lands on the plaintiff’s share of the estate for 
more than twelve years. As to these defendants, therefore, the 
question arose whether sub-section 2 of s. 21 of the Bengal 
Tenancy Act applied to them, so as to give them a right 
of occupancy in their entire holdings. That Act came into

A p p eal from  A ppellate D ecree N o , 2 1 2 7  o f  1 8 8 6 , ag ain st th e  d ecree o f  

B aboo N il M adhab Bandyopadhya, Subordinate Ju d g e  o f  T ipp arah , d a te d  

th e  2 2 n d  o f  J u ly , 1 8 8 6 , ‘^farm ing th e  d ecree  o f  B aboo M onm otho N ath  

M ukerjee, Munsiffi o f  Gouvipore, dated th e 23n d  o f  M arch , 1 8 8 8 .

?UL. XIVJ UALCUTTA SEIUES. 5 5 ;̂



V,
r-! V

K o i k  15 U I l T O

1887 force on the 1st November, 1885; the suits having bojii
"joQHSsnn instituted on the 8th October, 188j . Both the lower Courts hold

that the sub-section 2 of s. 21 governed the cases as being casus
Ai'ivNi ponding when the Act cams into foroo. The suits were there

fore dismisSG.l, and that decision was coufirmcd on appeal.
The pUuiitin's api)ealedto the H igh  Court.

M ould Semjid Islam  for tlie appellants.

Baboo Kuloda Kinher Roy for the respondents.

The judgment of the Court ( M i t t e r  and B e v e r l t s t ,  JJ.) 
was as follows:—■

This appeal relates to a part of the subject-matter of tli'a 
original suit which was brought by the appellant as landlord to 
recover possession of certain ploLs of land which are in the 
possession of the defendant, as tenant tinder the plaintiff, on the 
ground that the tenancy has terminated by a notice to quit 
served upon the defendant, the tenant, some time after the 2nd 
of Mo-rch, 1883. As regards the plots involved in this appeal 
the finding of the lower Appellate Court is that they have been 
in the possession of the defendant for less than 12 years, and 
that he is a “ settled raiyat” within the meaning of those words 
in s, 20 of the Bengal Tenancy Act. The suit was brought on 
the 6th October, 1885, that is to say, before the new Tenancy 
Act came into operation. The lower Appellate Court has held 
that, under s. 21 of the Bengal Tenancy Act, the defendant- 
respondent before us has acquired a right of occupancy, This 
suit was a pending suit when the Bengal Tenancy Act came into 
force. The written statement of the defendant was filed afti r 
the 1st November, 1885, i.e., after the Act came into operation, 
and also the notice of the suit was served upon hiin after that' 
date. It is clear that if s. 21 does not apply to this suit the- 
Idwer Appellate Court is in error in holding that, as regards the 
plots involved in this appeal, the defendant lias acquired a right 
6f occupancy, because under Bengal Act VIII of 1869' the' 
defendant was' not' entitled to rely upon his right'of‘occupancy 
unless he had established that he had been in possession of the 
laud in dispute in this appeal for 12 years. The lower Appellate 
Court thiuhs that s. 21 has a retrospective effect and applies to
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all suits pending on the day on wHcIi the Act came into 18S7 
operation. - J og b ssu b

We think that the view taken by the lower Appellate Gomt 
is correct. We decide the qnostion raised before us with refer- 
ence to the express language of s. 21. It is true that on 
general principles an Act affecting the rights of parties would 
not apply to a suit coranienced before the Act came into opera - 
tion ; blit in this instance we flml that the Legislature intended 
that s. 21 should apply to suits pending on the date 'on which 
the Bengal Tenancy Act came into force. The decision of thi.*? 
question therefore turns a poQ the language of sub-section 2 of 
s. 21 of the Tenancy Act. The sub-sectioa is to the followiug effect :
“ Every person who, being a settled raiyat of a village within 
the meaning of the last foregoing section, held land as a raiyat 
in that village at any time between the 2nd day of March, 1883, 
and the commencement of this Act, shall be deemed to have 
acquired a right of occupancy in that land under the law then 
ia force.” It is clear from this part of the sub-section that the 
Legislature provided that a settled raiyat as defined in the' Act 
should be deemed to have acquired a right of occupancy in 
the land occupied by him as a raiyat in the village of which 
he is a settled raiyat between the 2nd of March, 1883, and the 
commencement of the Act, that is to say, the 1st November,
1885, not under the new Act but under the Act then in force, 
that is to say, Bengal Act VIII of 1869. It is clear, therefore,.- 
that this part of the section was intended to modify the pro
visions of Bengal Act VIII of 1869 as regards the class of suits 
specified therein during the period mentioned above. Then 
follow words Avhich, in our ojpinion, indicate that the provisions  ̂
already 'referred to were to apply to all suits instituted, beforo' 
the 'A ct came into operation, and which had not resulted in a 
decree. These words are: “ but nothing in this aub-section shall' 
affect any decree or order passed by a Court before the commence
ment of this , Act.;’ That is. to, say, that the. retrospective' 
operation provided in the first part of the sub-section should' 
have this exception only, viz., that where a decree or order 
has bee’n passed by a Court before the commoncemeut of this 
Act relating to the rights of parties, such decree or order should
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1887 not be affected by the provisions regarding the retrospective 
“^ogess^  operation of the section. It follows, therefore, that if a suit com- 

menced before the Act came into operation has not resulted in aOi
A i s a n i  decree, it would be governed by the provisions of the section. 

Therefore, although on general principles a change in the law 
affecting the rights of parties does not ordinarily govern pending 
suits, yet, in this particular instance, the Legislature having made 
a provision to the contrary wo are bound to cany out the law.

The decision of the lower Court is therefore correct and this 
appeal must be dismissed with costs (1).

Appeal dismissed.
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FULL BENCH REFERENCE.

Before Mr. Justice Mitter, Mr,Jmtic0 Primep, Mi'. Justice Wilson, Mr. Justice 
Tottenham and Mr. Justice Norris.

In the matter o f  Triis PETmô r o f  GIRIIAU NARAIN. 
x lf l s .  TUSSUDUQ HOSAIN a n d  others v .  Q-IBHAB NARAIN a n d  othebs.®

Legal Practitioners Aet (X VIII of 1879), s. 32, Construction of-—Outsider 
practising as muhhtear, his liability to pimishnent—Mulc'htears, their 
junctions—Civil Procedure Code, s. 37.

Act XVIII of 1879 is an amending as well as a consolidating Aot, and oae 
of tlie respects in which it amended the old law was the oonfevring upon the 
Higli Court power “ to make rules declaring what shall bo deemed to be 
the functions, powers and duties of the mukhtoara practising in the Subordi
nate Courts.

When a person other than a duly, certificated and enrolled mulijhteat, 
constantly, and as a means of livelihood, performs any of the funotiona or 
powers which the rule framed by the High Court in acoordanoo with the 
provisions of the Legal Practitionera Act says are the functions and pomra 
of a mukhtear, ho practises as a mukhtear, and is liable to a pennUy under
B. 32 o f the Act.

The words “ any person" in s, 32 embrace pure outsiders aa well aa dulŷ  
qualified and eni'olled mukhtears who have failed to take oat their certificates.

* ¥ull Bench Reference in Eule No. 69 of 1886, on the hearing of a 
petition from an order passed by J. M. Kirkwood, Esq., Diatriol Judge o£i 
Patna, dated 6th of October, 1885.

(1) This case waa followed in Pariutty Churn Bass v. EomruMin^ 
Appeal from Appellate Decree No. 2148 of 1880, decided by the same Judges 
(Mittkr and BEVEKLEr, JJ.) on 25th April, 1887.


