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Any imprisonment. which the ncoused has suffered slnce that date
will be deemed part of this sentence. Any balance of imprison-
ment not suffered will run from the date on which he is arrested
or submits himself for arrest.

APPELLATE CIVIL.

Before Mr. Justice Burkitt and My. Justice Henderson.,
NAJM-UN-NISSA (Prars?irr) v. AJAID ALI KHAN (DEFENDART).®
Flubamimailan law—Lre-emplion—Invalid sale—Time when wight of pree
empiion arises.

No right of pre-emnption arises npon a sale which, according to Muhame
madan law, is invalid, as, for instabce, by reason of uncertainty in the pricc
or the time for delivery of the thing sold; but if such sale become complote, as
by the purchaser gettiug possession of the thing sold, then the ownership of
the purchaser becomes complete, and a right of pre-empbion arises, hut
neither ownership nor the pre-emptive right relates back to the date of the
contract of sale. Begam v. Mukammad ¥aqub (1) veferved to.

Tur facts of this case sufficiently appear from the judgment
of the Court.

Mr, Abdul Raoof and Pandit Moti Lal for the appellant.

Mr. Karamat Husain for the respondent,

Hexpersox J. (Burkrrr, J., eoncurring) —These second
appeals, Neo. 0631 of 1897 and No. 687 of 1897, have been heard
together, - :

The facts are very simple. One Amirallah, who was “the
owner of one of four adjacent houses, on the 17th May 1895, by a
registered contract of sale, sold that house to Ajaib Ali, the
respondent in this appea!, for Ry, 84 for the site, and a further
sum for the buildings, to be ascertained by earpenters or tnasons
to be appointed by the vendor and vendee, it being stipulated that
upon the additional sum being ‘ascertained aund paid, possession
of the house should be made over within ten days.

"On the 14th July 1896, Abrar Husain, the owner of the
remaining three houses, sold them to his wife, Najm-un-nissa, the

* Second Appeal, No. 631 of 1897, from a dceree of I3, F. Addis, Byq., C. S.,
District Judge of Shahjahanpur, duted the 2nd August 1897, reversing o deorco
ti’fa Dgabu Bai] Nath, Subordinate Judge of Shahjahanpur, dated the Srd Juane

(1) (1894) I. L. R. 16 AlL, 344,
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present appellant. It so bappened that Amirullah did not carry
out the terms of his contract with Ajaib Ali, refusing to join in
appointing carpenters or masons to ascertain the price of the
buildings, and the latter found it necessary to institute a suit for
epecific performance of the contract, and eventually obtained a
decree on the 15th May 1896, whersby, inicr ali, it was
directed that the parties to the suit should within a month join
in nominating four carpenters or masons to ascertain the value of
the buildings, and that in default of their so doing, the Court
Awin should ascertain the value, The parties did not carry out
the first cirection, and the Amin subsequently made an inquiry
and ascertained the value to be Rs. 111-8-0. This sum Ajaib
Ali paid on the 15th August 1896, and thereafter, on the 6th
September 1896, he obtained possession under the decree. Nei-
ther the contract of the 17th May 1895 nor the decree in the
suit for specific performance are upon the record, but the facts, as
above stated, are admitted.

Najm-un-nissa and Ajaib Ali have now each sued the other,

_each claiming to have a right of pre-emption against the other.

Both suits were filed on the 2Znd February 1897. Najm-une
nissa in her suit alleged that the proprietary right or ownership
in the house purchased by Ajaib did not pass to him on the
execution of the contract of the 17th May 1895; and that on the
date of her purchase, namely, on the 14th July 1898, he was not
the owner, and in fact did not, according to Muhammadan law,
become the owner until the 6th September 1896, when he got
possession, and she claimed that her right of pre-emption against
hins then arose,

Ajaib Ali in his suit claimed to have been the owner of the
house purchased by him as from the 17th May 1895, the date
of the purchase by him, and, as such, to have been entitled to
pre-emption as against Najm-un-nissa upon her purchasing her
house on the 14th July 1896, In the other suit he confended
that Najm-un-nissa could have no vight of pre-emption against
him, as her purchase was long after his.

The first Court decided in favour of Najm-un-nissa’s conten~
tion and dismissed the suit of Ajaib Ali, On appeal the District
Judge dismissed both suits.
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Both have now appealed to this Court. The only questions
argued before us were as to the effect, according to Muhammadan
Law, of the contract of sale of the 17th May 1895, Mr. 4bdul
Raoof, who appeared for Najm-un-nissa, contended~——(1) thr\t the
contract of sale to Ajaib Ali was what is known to the Muham-
madan Law as an invalid sale ; (2) that no right of pre-emption
can be claimed by or against the purchaser under an invalid sale
so long a8 the invalidating circumstances or conditions exist; (3)
that the sale to Ajaib Ali did not become complete until he
obtained possession on the 6th September 1896, and that until
that date the proprietary interest of his vendor did not pass to
him. He has referred us to the case of Begam v. Muhommad
Yakub (1), & case decided by a Full Bench of this Court, and to
a large number of authorities on Muhammadan Law. The case
referred to is an authority for the proposition that in-considering
whether a right of pre-emption arises the Muhammadan Law is
to be applied, and that if there is a complete sale under that law,
although not under the general law, the right of pre-emption will
avise, It is also an suthority for the proposition that the sale to
Ajaib Ali was complete on the Bth September 1896, when the
price had been paid and possession given to him ; but it is not an
guthority, unless perhaps impliedly, upon the question whether
the ownership in the house purchased by Ajaib did or did not
pass to him as from the date of his purchase.

In support of the contention that the contract of sale of the
17th May 1895 was an invalid sale, a number of passages from
Baillis Muhummadan Law of Sale and other text-books on
Muhammadan Y.aw have been referred to. In Baillie’s Muhum~
madan Law of Sale at p. 4, dealing with the conditions necessary
to the validity of sale, it is said : (it is reguired) “thirdly, that
¢ hoth the thing scld and the price be so known and determined aa
“ to prevent dispute between the parties, and any ignorance that
“may tend to produce contention between them is sufficient to

“invalidate the sale, as in the case of a single goat undefined from

¢ g particular flock, or of anything at a price to be fized by
“ another person. * * * Fifthly, it is necessary to the validity
“ of all sales that they be free from vitiating ox invalidating
‘ (1) (1894) I. L. B., 16 AlL, 344
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¢ gonditions which are of various kinds. * *  They may be

« desceribed generally in this place ns conditions that are not in
“harmony with the contract or within the usual secope of such
“ trangactions among men, or conditions that are dependent on
“ eyents that are either altogether fortuitous, or the time of the
¢« ggcurtence of which cannot be predicted with any degree of
¢ gertainty.”

The original text from which the former portion of the
passage quoted has been taken with its translation is as fol-
lowsi— . ,

Z:jth"w C'\,»_ Lle ln,’@a d&uf) iﬁgiﬁ-f‘ @M’lg,@. %) L 3
et s leiin e B2 oS ewe i Ll A8 i yem o
& L.)Bé ‘.(Sl:‘ 3 &,y

3 )iy mb = 1 smbo (Sl O gallo S 20 ala | gatlle

(Alamgfri, Vol. III, p. 8, Lucknow edition.)

“Onpe of them (the conditions of the validity of sale) is that
“the thing sold and the price be so known as to avoid any dis-
“pute, hence the sale of a thing so unknown as to lead to dispute
¢js invalid ; for example, the sale of any goat in a particular flock
“qnd the sale of a thing for its price (whatever it may be) or
“(for such a price) Gs such an one may settle.”’

In Baillie's Moohumrhudan Law of Sale, at p. 176, it is
said == Any ignorvance of the thing sold or of the price that
saffords room for objection to its delivery prevents the legality of
“ggle ;7 and again at p. 208 +—“ When delay is stipulated for

“in the delivery of the thing sold and the thing is specifie the
“ gontract is invalid.” In Hamilton’s Hedaya, edition 1870, at
p. 242, it 18 said :—# It is here proper to observe that every
“gpecies of uncertainty which may prove an occasion of conten-
¢ tion is invalid in a contract of sale.”

Having regard to these authorities, it appears to us that the
contract of the 17th May 1896 amounted to an invalid sale.
The price was not so known or determined as to prevent dispnte ;
the contract was for the sale of & houge at a price to be fixed by
third parties ; the delivery of possession was indefinitely delayed,
being dependent upon the ascertainment st some future time of
the value of the buildings. '



YOLe XXIL} ALLATABAD SERIES. 347

Mr. Karamat Husain, who appeared for Ajaib Ali, did con-
tend that the sale was of the category of operative sales, but
euch sales dre defined as “ sales which take effect immediately”
Baillie’s Moohummudan Law of Sale, p. 6; Baillie’s Digest of
Moohummudan Law, p. 484 (6), but he was forced to concede
that in its inception, at all events, it was an invalid sale.

If then the sale was an iavalid sale, there are nnmerous
passages in the Muhammadan Law books which show that such
g sale cannot give rise to a claim for pre-emption by or againgt
the purchaser so long as the invalidating circumstances exist,
Itis sufficient to refer to the following:—“ The privilege of
“Shaffa cannot take place regarding a house transferred by an
“invalid sale”—Hamilton’s Hedaya, p. 650. ¢ There must also
¢ he an entire cessation of all right on the part of the seller.
¢ There 1s therefore no right of pre-emption for an invalid sale
~—RBaillie’s Digest of Moohummudan Law, p. 477.

# fuuls of,80 SR e B S5 by Lhe
F) ):.w&”.n wsls w P &xiio LJ71 (oks &mﬂmjl c)b z..&l& LS;A(JU;

A]amcrni Vol IV, p. 3, Lucknow cdition. Book on Pre-
emption, Chapter I,

. % And one of them (the conditions of pze-emptlon) is the
“ extinetion of the vendor’s title, hence the (right of) pre-emption
4 does not arise in an invalid sale”” ¢ The right of pre-emption
“ arises only when the contract transferring the right of property

 from the vendor to the vendee has besome complete. A mere

“ executory contract does not give rise fo a right of pre-emption.
ek % % % Nor does the right take effect in respect of a transfer
« made nnder an invalid sale, for the transferor under such a sale
“maintains all his rights intact, and so long as he has not
¢ delivered the property to the purchaser can exercise his right
“of pre~emption over the transfer of an adjacent property ”—
Byed Ameer Ali’s Muhammadan Law, 2nd edition, p. 591,

The reason for the rule that a right of pre-emption does not
arise upon an invalid sale is that the ownership of the vendor in
the property sold must be extinguished before the right can arise.
One of the conditions of Shaffa is that ¢ there must be 2 cesgation
“of the seller’s right in the- subject of the sale,” Baillic’s Digest
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of Muhummadan. Law, p. 476. 8o long as the proprietary
right has not passed under a contract of sale from. the vendor to
the vendes, the vendor may himself claim a right of pre-emption
against the purchaser of an adjacent tenement. This isclear from
the following passage in the Fatwa Alamgiri :—
s lAJ,S B £aaad &:T )S ,]a ay® Lé.ég;:':- Suld »1:23 o L_s),m,. jfj

5 LSS iy 5l Tpend e gl S jlo ) pa WEp S vwf &8

B e @b S IS ogud 380 st ST Eyp  Jolo @it o8 o0
SWS iy & o dod kgt of famna st o 3 Bl L) o 16, X
E S R R A Y ria
o Qb (o dape 10 @ (ol 3 @l Kl g 9o K d ek e
® & e lame kg = W WS N30 U <bd gm0 Wl

Alamgiri, Vol. IV, p. 5, Lucknow edition :—

“ The purchaser of a house sold under an invalid sale took
¢ possession of it, whereby he became its owner. Then if a house
“ adjacent to that house was sold the purchaser would have the
# pight of pre-emption.

“If prior to his acquiring the second house by pre-emption
« Lis vendor took hack the house sold to him owing to the invali-
“dity in the sale, the purchaser will not then have a right to take
« the house by right of pre-emption.

 If the vendor takes back the house by reason of its 1nva11d1ty
¢ after the vendee has acquired the second house by pre-emption,
“ then the acquisition (of the house) by pre-emption will not be
¢ disturbed. This is in Moheet.” .

Butin the case of an invalid sale the right of pre-emption
nrises when the contract transferring the property becomes com-
plete by possession being given, According to the Hedaya,
“in case of invalid sale, the purchaser becomes proprietor of the
“article upon taking possession of it, and is responsible for it, if
it be lost in his hands ”—Hedaya, p. 267. The same principle
is also laid down in the following passage from the Fatwa
Alamgiri :—

KaxiBfloss g Lo s J9 il By kiled Emaljlallyd Loy
J 3] B30 asake Usie sl 5 ulaly Yy g ‘J Sliniy Yo I
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Alamgiri, Vol. 111, p. 3, Lucknow edition: Book on sales,
Chapter L.

“ And the eonditions of the invalidity (of the sale) are either
“general or special.  The general condition in ecase of each sale
“is that which is the condition of the coustitution (of the sale)
“ because what is not constituted is not valid, and the coutrary
“ iz not true, because according to us an invalid sale is constitnted
“and takes effect when possession is joined with it.”

So in Baillie’s Muhammadan Law of Sale it is said :—* An
“unlawful sale is that which takes effect when followed by pos-
# gegsion of the thing sold ” (p. 7).

Having regard to the authorities quoted above, we are of
opinion that the sale of the 17th May 1895 was an invalid sale;
that the ownership in the subject of the sale did not pass to Ajaib
Ali on the date of the contract, nor nutil the 6th September
1896, when he, on payment of the price, obtained possession.

On behalf of Ajaib Al it has been contended by Mr.
Earamat Husain that sale -is completed by declaration and
acceptance, that is to say, when the offer of the vendor has been
accepted by the vendee; and he has referred usto the Hedaya,
p. 241, The passage, however, appears to refer to the constitu=~
tion of the contract of sale, and has no reference to the conditions
necessary to its validity. With regard to the constitution of the
contract of sale, there is no material difference between the
Muohammadan and other systems of law, The contract, whether
the sale be a valid or invalid sale, is complete, in the sense of
the agreement being concluded, npon the offer of tha seller being
accepted by the purchaser,

In the case of a valid sale there is clear authority to show
that ownership passes before delivery of possession. ¢ The legal
“ effoct of saleis to establish a right of property in the buyer to
# the thing sold and in the seller to the price when the sale is
¢ gbsolute,” 4.¢., absolute as distinguished from dependent (with
an option) or invalid. Baillie’s Mubammadan Law of Sale, p.
7.  See Hamilton’s Hedaya, p. 553, where it is said == If the
“Shafee bring the seller into court whilst the house is still in his
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“ possession, he (the Shafee) may commence his litigation agaiflst
“Lim, and the seller may retain the house in his own possession
¢« yutil he receive the price from the Shafee. The Kazee, however,
tis not in this case to hear the evidence until the purchaser also
¢ appear, as for his presence there is a twofold reason ; for, first,
“ the purchaser is propristor of the ground, and the §eller the
“ pogsessor ; and as the decree of the Kazee must be against both,
¢ hoth therefore must be present, (It is etherwise where the pur-
¢ chazer has obtained possession : for then there can be no occasion
¢ for the presence of the seller, as he has become like = stranger,
“having neither the property nor the possession.)”

" In the case of an invalid sale we have seen that the purchaser
becomes the proprietor of the thing sold on taking possession of
jt: but it has been contended that he becomes owner as from the
date of the original contract, and in support of this contention
we have been referred to a number of texis. All these texts,
however, deal with cases of sales with an option. The general
rule appears to be that “ when an option is reserved to the seller
“ the right of property in the thing sold does not pass from: him,
“ but such right in the price passes from the purchaser;” and
“ when the option is reserved to the purchaser the right of pro-
“perty in the price does not pass out of him, but the thing sold
“passes from the seller’” See Baillie’s Muhammadan Law of
Bale, pp. 67-68. To take the case of an option veserved to the
seller, the sale on principle, so far as he is concerned, is other-
wise a valid or out-and-out sale, and therefore the right of pro-
perty passes from him as in the case of an erdinary valid or
out-and-out sale.

" Itis o well recoguized prineciple that there must be a ccssa-
tion of the seller’s owncrship in the thing sold, an ownership in
the pre-emptor ¢ at the {ime of the purchase in the mansion on
“account of which he (the pre-emptor) clajms the right of pre-
“ emption”—Baillie’s Digest, pp. 476-477. That there is no such
cessation of the seller’s ownership in the thing sold and owner-
ship in the purchaser at the time of a coniract of imvalid sale
seems to be clear from the fact that so long as the vitiating
cireumstances are not removed it is the seller, and not the pur-
chaser, who is entitled to pre-cmption in the case of a sttbsequent
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sale of an adjoining tenement.. The text guoted from the Alam-
giri, Vol. IV, p. 5, to which we have already referred, seems
to leave no doubt upon the point. That text seems also to show
ihat when on the vitiating ecircumstances being removed, as by
possession, an invalid sale becomes complete, the ownership
does pot pass from the seller to the purchaser as from the date of
the sale.

The result is that we must find, firstly, that Ajaib Ali did not
become the owner of the house purchased by him until the 6th
September 1896, and therefore he was not entitled to claim pre~
emption against Najm-un-nissa when she purchased her houses
on the 14th July 1896 ; secondly, that Najm-un-nissa was
entitled, on the sale to Ajaib Ali becoming complete on the 6th
September 1896, to claim pre-emption against him. Accord-
ingly we allow the appeal of Najm-un-nissa and dismiss that of
Ajaib Ali. Najm-un-nissa will have her costs of both appeals.

Appeal deoreed.

Before Mr, Justice Banerjt and Mr. Justice Aikman.

DAMODAR DAS (Pratxrizr) o. MURAMMAD HUSAIN (DEPENDANT).*
Aot No. IX of 1872 (Indian Contract Aet), sections 135,187 Prineipal and

Surety—~d greement to give time to prifcipal debfor—GQratuifous agree=

ment-Suyrely not discharged.

A mere gratnitous agreement by a craditor to give time fo the principal
debtor will not discharge the suvety. In order to have such effect an agrees
ment to give time to the principal debtor must amount to & contract, that is,
there must bo -consideration therefor. Philuot v. Brient (1), Tucker w.
Laing (2), and Clarke v. Birley (3), referred to.

TeE facts of this case sufficiently appear from the judgment
of the Court. ' ‘

Mzr. D. N. Banerjs, for the appellant.

Maulvi Ghulam Mujtaba, for the respondent.

BAwErsr and Axxmaw, JJ.—The question which arises Ia
this appeal is whether the defendant Muhammad Hnsain, who

was surety for the defendant Wali Ahmad, was discharged

* Second Appeal No. 22 of 1898 from a decree of E. J. Kitts, Bsq,, Dis«
triet Judge of Bareilly, dated the 29th September 1897, confirming a decree of
Babu Madho Das, Subordinate Judge.of Bareilly, dated the 24th February 1897.

{1) (1828) 4 Bing., 717. (2% (1856) 2 K. and J., 745,
(3) (1888) L. B. 41, Ch. D. 422,
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