
834 THE I5TDIAN LAW BEPORTSj [vO L. S S I I ,

1900
M a n m o t m o -  

HATH 
■ B o se  

« .
B asauto
K u m a .r

B ose
M ttxligk:.

Judges who decided that case evidently considered that the law 
governing a relationship of the special nature must be looked 
for  within the four corners of the Statute which created that 
relation îip ; the same law governs the present case; and they 
held that under section 21 of Act No. XL of 1858 the Judge 
had no power to require the heirs of a guardian to account for 
moneys received and disbursed by the father in the capacity of a 
guardian. The provisions of section 21 are personal to the 
guardian himself, and refer to cases in which his certificate has 
been recalled for incompetency, dishonesty or some other good 
cause, and not where his appointment has lapsed through death. 
This precedent was presumably known to the Legislature when 
they enacted Act No. V III of 1890, and from the words used 
hy them in section 41 of that Act, it seems to have been con
sidered as the law which should prevail upon the point. The 
respondent has filed objections, and, one of them is to the effect 
that the present suit would not lie. The objection is a good one 
and fatal to the suit.

We dismiss the appeal, and upon the objection taken we set 
aside the order of remand, and further direct that the suit as 
brought stand dismissed with costs in all Courts.

Appeal dismissed.
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Before S ir ArtTiur SfracJie^, KmgM  Chief Justice, anS, Mr. Jm tiqe
Saner jit

MALIK MUHAMMAD KARIM akd OTHKsa (PiiAiifTXi^a) -o. Q-AHGA 
P A N D E  ATO OIHEBa (DBPBJfUAKSs).*

A ct Wo. X I I  o f 1881 {N.-W . P . Beni Act), sections 93, 94—Suit f o r  
recorded share o f profits—Suit fo r  settlement o f aaoom is-^Lim iiation. 
Where for the purposes of a suit in which a sliara of profits is claimed 

by a recorded cO'Sharer, either agaiast the lambardar or against one or more 
or all of tha other co-sharers, the Court is asked to adjust the accuuats, wliat 
has to be looked to is the main and suhstantial ohject of the suit. If  the 
main, and snbstaatial object of the suit ia to obtain a settlement of accounts, 
and the ohtaining a decree for a share of the profits is only the ulterior object 
of obtaining' sueh settlement of accounts, then the suit is to'be regarded as a 
suit for setfclBment of accounts. I f  the main and substantial object of tl/<3 suit 
ia to recover a share of profits which the defendant has received in excess of 
what he is entitled to, aud i f  the Court is only asked to go into the accounts

* Appeal No. S of 1899 under section 10 of the Letters Patent.
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incidentally to that main object, and for the purpose o£ deternjxning; -wlietlier 
'the sum claimed is due, tlieii the suit is riot a su it for settlement of accounts 
merely, bat i t  is a suit for a sliare rtf profits -within tte  first category of 
isection 93 '(A) of the N.»W. P. Ilent Act, 1881. JLohaii v. JwalO, P tasad  (l)ji 
Bsplained. Indo  V. Jndo (2), referred td.

T h e  facts of th is  case sufficiently appear from  the judgment 
of the  Coui'ti

Mr. Abdiil Raoof, for the appellants),
Babu Pathati Charan Ghdtterjif for the r^spondentsi
SteachSY', O. J., and Banbrji, J.—We need not call upon 

the learned counsel for the appellants to reply. The suit clearli  ̂
falls within section- 93 (h) of the Rent Act (X II of 1881). The 
only question is whether it falls within the first category of suits 
mentioned in that clause, namely, suits by recorded co-sharers for 
their recorded share of the profits of a mahd,l, or within the second 
category of suits for a settlement of accounts. If it falls within 
the first category, then Under the first paragraph of section 94 the 
period of limitation is three years from the day when the share 
became due : if it falls within the second category, then, under 
the third paragraph of section 94, the period of limitation is one 
year from the day on which the right to sue accrued. Mr. Jnstice 
Burkitt has held that the suit is one for a settlement of aocountSj 
and that having been brought more j;han one year from the day 
on which the right to sue accrued, it was barred by paragraph 3 
of section 94. JSTow in order to see whether the suit falls within 
the first or the second category mentioned in section 93 (h)̂  it is 
necessary to look at the plaint. The suit purports to be brought 
by certain co-sharers of the village against certain other co-sharersv 
It is headed as a claim for the recovery of Re. 516-11-6 principal 
and interest after adjustment of account from 1301 to 1303 Fasli, 
on account of lands in mauza Poni, pargana Ghosi.” It sets forth 
that the profits arising from the plaintiff’s share during the years 
In question amounted to Rs. 2,000 odd, out of which the plaintitf'S 
S*eceived from the tenants Rs. 1,600 odd, and that the remaining 
sum of Rs. 436-11- 6̂ due to the plaintiffs was appropriated by the 
defendants, first party. It further alleges that out of the profits 
for the years in q u e s t io n  the defendants have collected Rs. 436-11-6 
on account of the plaintiffs’ share in excess of the defendauta  ̂

(1) (1894) I. L. JR., 16 All., 333. (2) (1893) I . L. E., 1(3 AU.,

1900

M a l ik
MuhaHsiad

K a e i m

V.
GASOrX



336 THE INDIAjr h L W  BEPOETSj [vO L . X S I l .

1900

Mabik
Muhajjcscad

K a b i h
0.

Sansa
Fande.

own aliare of tlie profits, aud have not paid it in spite of repeated 
demands. The only relief prayed in the plaiut, a|>art from coBts, 
is that a decree for the recovery of Ks. 436-11-6 principal  ̂ and 
Eg. 80 interest, in all Rs. 516-11-6 may be passed in favour of 
the plaintiffs against the defendants. There is no specific prayer 
referi'ing to accounts. The only allusion to an acoonnt is in the 
heading of the plaint, where the claim is described as one for the 
recovery of Rs. 516 after adjustment of accounts.” It is thns 
clear that the main and substantial object of the suit is to recover 
from the defendants with interest a specific sum which the de
fendants are alleged to have recovered from the tenants in excess 
of their own share of the profits and to hold on account of the 
plaintiffs’ share. For the purpose of ascertainiug the correctness 
of the amount claimed, but for no other purpose, the Court is 
asked to adjust the accounts. ISTow this being the nature of the 
claim, the ruling of the I ’ull Bench in Rohan v. Jwala Prasad 
(1) appears to us to show clearly that the suit fails within the 
first category mentioned in section 93 (h) and not within the 
second category. The Full Bench held in effect that where for 
the purposes of a suit in which a share of profits is claimed by a 
recorded co-sharer, either against the lambardilr or against one or 
more or all of the other oo-sharers, the Court is asked to adjust 
the accounts, what has to be looked to is the main and substantial 
object of the suit. I f the main and substantial object of the suit 
38 to obtain a settlement of accounts, and the obtaining a decree 
for a share of the profits is only the ulterior object of obtaining 
such settlement of accounts, then the suit is to be regarded as a 
suit for settlement of accounts. If the main and substantial 
object of the suit is to recover a share of profits which the defen
dant has received in excess of what he is entitled to, and if the 
Court is only asked to go into the accounts incidentally to that 
main object and for the purpose of determining whether the sum 
claimed is due, then the suit is not a suit for settlement of 
accounts merely, but it is a suit for a share of profits witHin the 
first category of section 93 (Ji). Now the claim in that case 
very closely resembled the claim in the present case. There a 
specific sum was claimed by a recorded co-sharer against four 

(1) (1891) I. L. E,, 16 Ail., 333.
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other co-shaiers in the village, not against the lambaTdiirj as a 
share of the -profits which the defendants were alleged to have 
realized in .excess of what they were entitled to. The pliJnt 
asked for the recovery of the amount claimed “ by means of 
adjustment of account,’’ the same expression as is used in the 
plaint before us iu the only reference which it makes to accounts. 
The prayer was there, as here; not any prayer referring to a settle
ment of accounts, but a decree for the specific amount claimed 
with interest. It was held by the Full Bench that, notwith
standing the reference to au adjustment of accounts, the suit fell 
within the first category of section 9o (li) and was for the pur
poses of limitation to be regarded as a suit for a share of the pro
fits of a 'mahdl. We cannot agree with the learned Judge who 
heard this appeal that the present suit falls within the second 
category of cases mentioned by the Full Beuch. We think that 
it clearly falls within the first category. The learned pleader for 
the respondent has referred to an earlier Full Beach case of Indo 
V. Indo (1). It is not necessary to disauss that case beyond 
saying that if the decision lays down anything inconsistent with 
the case of Mohan v. Jwala Prasad (2), it must be taken to have 
been overruled by that case, which was decided by six Judges of 
the Court, including the three Judges,who were parties to the 
former case.

Mr. Justice Burkitt does not in bis judgment discuss the other 
points raised by the memorandum of appeal to this Court. We 
have heard the pleader for the respondent in support of these 
pleas, and we think there is no force in any of them.

We allow this appeal, set aside the judgment of Mr. Justica 
Burkitt and dismiss the appeal to this Court with costs.

[A similar case was decided by Banerji, J,, on the 6th June, 
1900, 8. A. No. 891 of 1899, the judgment iu which is given 
below —E d .]

Appeal decreed.
*  B a k e r  j i ,  J .—The suit which has given rise to this appeal was broug’ht 

under cl. (^) of section 93 of Act No. XII of 1881, fo r the plaintiffs’: recorded 
share of profits for the years 1302, 1303 and 1304 H sli. The pl.-iintifis own a 
fourth share in Khata Uo. 21, and an eighth share in  Khata No. 32, and they 
seet to recover thp amonnt claimed as arrears of profits in  respect of those

(1) (1893) I. L. E., 16 A ll, 28, (2) (1894) I. L. E., 16 All., 333.
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