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Judges who decided that case evidently considered that the law
governing a relationship of the special nature must be looked
for within the four corners of the Statute which created that
relationghip ; the same law governs the present case; and they
held that under section 21 of Act No. XL of 1858 the Judge
had no power to require the heirs of a guardisn to account for
raoneys received and disbursed by the father in the capacity of a
guardian. The provisions of section 21 are personal to the
guardian himself, and refer to cases in which his certificate has
been recalled for incompetency, dishonesty or some other good
cause, and ot where his appointment has lapsed through death.
This precedent was presumably known to the Legislature when
they enacted Act No. VIII of 1890, and from the words used
by them in section 41 of that Act, it seems to have been con-
sidered as the law which should prevail upon the point. The
respondent has filed objections, and one of them is to the effect
that the present suit would not lie, The objection is a good one
and fatal to the suit.

‘We dismiss the appeal, and upon the objection taken we set
aside the order of remand, and further direct that the suit as
brought stand dismissed with costs in all Courts.

‘ Appeal dismissed.

Before Sir Arthur Strachey, Kaight Clief Justice, and Mr. Fustice
Banerji.
MALIK MUBAMMAD KARIM AnD oTHEES (PLAINTIFFE) v. GANGA
PANDE anD oTHERS (DEFENDANTS).®
det No. XII of 188\ (N.-W. P. Rent Act), sections 93, 94—Suit for
recorded share of profits—Suit for settlement of accounts wLimitation.
Where for the purposes of a guit in which a share of profits is claimed
by a recorded co-sharer, either against the lambardér or against one or more
or all of tne other co-sharers, the Court is asked to adjust the scevunts, what
has to be looked to is the main and substantial object of the suit. If the
muin and snbstantial object of the suit is to obtain a settlement of accounts, -
and the obtuining a decres for a shave of the profits is only the nlterior abjeot .
of obtaining such settlement of accounts, then the suit is to be regarded as a
suit for settlement of accounts. If the main and substantial object of tle suit
is to recover & sharc of profits which the defendant has received in excess of
what he is entitled to, aud if the Court is only asked to go into the accounts

@ Appesl No. § of 1899 under section 10 of the Letters Patent.
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incidentally to that main object, and for the purpose of determining whether
the sum claimed is due, thei the suit is not a suit for seftlement of accounts
merely, but it is a suit for a share of profits within the first category of
section 93 (%) of the N..W. P. Rent Act, 1881. Rokan v. Jwale Prasad (1)s
explained. Indo v. Indo (2), referred to.

THE facts of this case sufficiently appear from the judgment
of the Court :
Mr. Abdul Raoof, for the appellantss
" Babu Parbati Charan Chattergi, for the reéspondents.
Stracuzy, C. J,, and Baxersz, J.~~We need not call upon
the learned counsel for the appellants to reply. The suit clearly
falls within section 93 (h) of the Rent Act (XTI of 1881). The
only question is whether it falls within the first category of suits
mentioned in that clause, namely, suits by recorded ce-sharers for
their recorded share of the profits of a mah4l, of within the second
category of suits for a settlement of accounts. If it falls within
the first category, then under the first paragraph of section 94 the
period of limitation is three years from the day when the share
became due : if it falls within the second category, then, under
the third paragraph of section 94, the period of limitation is one
year fiom the day on which the right to sue acerned. Mr. Justice
Burkitt has held that the suit is one for a settlement of accounts,
and that having been brought more fhan one year from the day
-on whieh the right to sue accrued, it was barred by paragraph 3
of section 94. Now in order to see whether the suit falls within
the first or the second category mentioned insection 93 (%), it is
necessary to look at the plaint. The suit purports to be brought
by certain co-sharers of the village against certain other co-sharers,
It is headed as a “ claim for the recovery of Rs. 516-11-6 principal
and interest after adjustment of account from 1301 to 1308 Fasli,
on account of lands in mauza Poni, pargana Ghosi.” Tt sets forth
that the profits arising from the plaintiff’s share during the years
in question amounted to Rs. 2,000 odd, out of which the plaintifi’s
yecoived from the tenants Rs. 1,600 odd, and that the remaining
sum of Re, 436-11+6 due to the plaintiffs was appropriated by the
defendants, first party. Lt further alleges that out of the profits
for the years in question the defendants have collected Rs. 436-11-6
on account of the plaintiffs’ share in excess of the defendants’
(1) (1894) L L. R., 16 All, 838. (2) (1893) 1. L. R, 16 All, 29,
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own share of the profits, and have not paid it in spite of repeated
demands. The only relief prayed in the plaint, apart from costs,
is that a decree for the recovery of Ras. 436-11-8 prinecipal, and
Rs. 80 interest, in all Rs, 516-11-6 may be passed in favour of
the plaintiffs against the defendants. There is no specific prayer
referring to accounts, The only allusion to an account is in the
heading of the plaint, where the claim is described as one for the
recovery of Rs. 516 ¢ after adjustment of accounts” Xt is thue
clear that the main and substautial ohjeet of the suif is to recover
from the defendants with interest a specific sum which the de-
fendants are alleged fo have recovered from the tenantis in excess
of their own share of the profits and to Lold on account of the
plaintiffs’ share. For the purpose of ascertaining the correctness
of the amount claimed, but for no other purpose, the Couriis
asked to adjust the acconnts. Now this being the nature of the
claim, the ruling of the Full Bench in Rokan v, Jwala Prasad
(1) appears to us to show clearly that the suit falls within the
first oategory mentioned in section 93 (L) and not within the
second category. The Full Bench held in effest that where for
the purposes of a suit in which a share of profits is claimed by a
recorded co-sharer, either against the lambardir or against one or
more or all of the other co-sharers, the Court is asked to adjust
the accounts, what has to be looked to is the main and substantial
object of the suit, If the main and substantial object of the suit
is fo obtain a settlement of accounts, and the obtaining a deecree
for a share of the profits is only the ulterior object of obtaining
such settlement of accounts, then the suit is to be regarded as a
suit for settlement of accounts. If the main and substantial
ebject of the suit is to recover a share of profits which the defen-
dant has received in excess of what he is entitled to, and if the
Court is only asked to go into the accounts incidentally to that
main object and for the purpose of determining whether the sum
claimed is due, then the suit is not a suit for settlement of
accounts merely, but it is a suit for a share of profits within the
first category of section 92 (). Now the claim in that case
very closely resembled the claim in the present case. There 3
specific sum was elaimed by a recorded co-sharer against four
(1) (1894) I L. R, 16 All, 333,
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other co-sharers in the village, not against the lambardir, as a
share of the -profits which the defendants were alleged to have
realized in .excess of what they were entitled to. The plaint
asked for the recovery of the amount claimed “by means of
adjustment of account,” the same expression as iz used in the
plaint before us in the only reference which it makes to accounts.
The prayer was there, as here, not any prayer referring to a settle~
ment of accounts, but a decree for the specitic amount claimed

with interest. It was held by the Full Beuch that, notwith-

standing the reference to au adjustment of acsounts, the suit fell
within the first category of section 93 (h) and was for the pur-
poses of limitation to be regarded as a suit for a share of the pro-
fits of a ‘mahil. We cannot agree with the learned Judge who
heard this appeal that the preseunt suit falls within the second
category of cases mentioned by the Full Bench. We think that
it clearly falls within the fivst category, The learned pleader for
the respondent has referred to an carlier Full Beuch case of Indo
v. Indo (1). Tt is not necessary to discuss that case beyond
saying that if the decision lays down anything izconsistent with

the case of Rohan v. Jwale Prasad (2), it must be taken to have

been overruled by that case, which was decided by six Judges of
the Court, including the three Judges,who were parties to the
former case. ‘

Mr. Justice Burkitt does not in his judgment discuss the other
points raised by the memorandum of appeal to this Court. We
have heard the pleader for the respondent in support of these
pleas, and we think there is no force in any of them.

‘We allow this appeal, set aside the judgment of Mr. Justice
Burkitt and dismiss the appeal to this Court with costs.

[A similar case was decided by Banerji, J., on the 6th June,
1900, 8. A. No. 891 of 1899, the judgment in which is given

below *,—Ep.] :
Appeal decreed.

) ® Bansrsr, J.—The suit which has given rise to this appeal was brought
under ¢l. (%) of section 93 of Act No. XIT of 1881, for the plaintiffs’ recorded
share of profits for the years 1802, 1803 and 1804 Fésli. The plaintiffs own a
fourth share in Khata No. 21, and an eighth share in Khata No. 22, and they
seek to recover the amount claimed as arresrs of profits in respeet of thase

(1) (1893) I. L. R, 16 All, 28,  (2) (1894) L L. R., 16 All., 383.
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