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made in fraud of the right of maintenance. In Lakshman
Ramchandra Joshi v. Sutyabhamabai (1) it was held that the
“mere circumstance that a purchaser fer value had noiice of the
claim for maiutenance is not conclusive of the widow’s rights
against the property in his hands. Mr. Justice West further held
that “ what was honestly purchased is free from her claim for
ever: what was purchased in furtherance of a fraud upon her, or
with knowledge of a right which would thus be prejudiced, is
liable to her claim from the first.””> As pointed out by Mr. Mayne
in his work on Hinda Liaw, paragraph 421, page 518, 5th Edi-
tion, section 39 of the Transfer of Property Act, substantially
pives effect to the views expressed in the case cited above,

For these reasons we are of opinlon that the view taken by
the learned Judge of the lower appellate court is right and that
this appeal must fail.  We dismiss it with costs.

Appeat dismissed.

Before Mr. Justice Banerji and Mr. Justice Aikman.
ASHIQ HUSAIN (Ossrcror) o MUHAMMAD JAN AND OTHERS
(ApprroaNTs.)®
det No. XIX of 1878 (N.-W., P. Land Revenus det), sections 107 ot seqg-—

Partition—Revenue Courts not competent o partition buildings,

Ix a partition under the North-Western Provinces Land Revenue Act, 1879,
neither buildings nor the materials thereof can be partitioned; what is parti-
tioned is the Jand in the mahal. Where such land is covered with buildings, the
Cowrt making the partition has o follow the provisions of section 124 of the
Aet; but it can decide no question of right to the buildings, nor ean it parti-
tion them.

THis appeal arose out of an application made by the respon-~
dents for partition of certain resumed muafi and shamilat Iands in
the village of Muhammadpur, together with the buildings thereon,
consisting of varions shops and houses. Objections were filed by
the appellant Ashiq Husain, including oue, fo the effect that ihe
Revenne Court was mot competent to partition the shops and
houses. These objections were disallowed summarily by an
- Assistant Collector, but oa appeal the Distriot Judge made an

# Second Appeal No. 829 of 1897 from a decree of C. Rustomjee, Esgy
District Judge of Moradabad, dated thé 5th August 1897, confirming the order
of Kuar Bahadur, Assistant Collector of Moradabad, dated the 18th June 1885,

(1) (1877} L L, R, 2 Bom., 494
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order of remand under section 562 of the Code of Civil Pro-
cedure. On this remand the Assistant Collector went into the
case at length and passed an order directing the partition of nine

“shops and buildings appertaining thereto, as also of a certain

diwan khana and ruth khana.

From this order the objector, Ashiq Husain, appealed to the
District Judge, again urging that the order for partition of the
buildings was not within the competence of a Court of Revenue.

The District Judge, apparently without considering the que:tion
of juricdiction raised by the appellant’s first plea, dismissed the
appeal and eonfirmed the order of the Assistant Collector.

The appellant thereupon appealed to the High Court,

Pandit Moii Lal and Maulvi Ghulam Mujtada, for the
appellant.

Munshi Gobind Prasad, for the respondents,

Baxersr and Argmay, JJ.—This appeal arises out of an
application for partition made under Act No. XIX of 1873,
Some objeations having been raised, the Court of Revenue tried
those questions under scction 113 of the Act. In doing so the
Assistant Collector detecrmined the extent of the shures of the
different owners of the mahal in respect of certain buildings, and
ordered that the Amin should make a partition of the buildings,
including rafters, bricks, s'ones and otlier materials of each build-
ing. We are surprised that such an order of the Assistant Col-
lector, which was manifestly wlira wvires, has bgen sustained
by the learned District Judge. It is beyond question that in
partition proceedings under the North-Western Provisces Land
Revenue Act neither buildings nor the materials thereof can be
partitioned.  What is partitioned is the land of the mahal:
where such land is covered by buildings the Court making the
partition has to follow the provisions of section 124 of the Act,
bat it can decide no question of right to the buildings, nor can
it partition them. We allow the appeal and set aside so much
of the order of the Courts below as directs the partition of the
buildings in question. The parties will pay their own costs in
all Courts,

[This ruling was followed by Banerji, J., in Second Appeai
No. 13 of 1900, decided on the 9th June, 1900, the judgment in
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which is printed below.* See also the case of Abdwul Reliman
v. Mashina Bibi (1)—Ed.]
Deerce modified.

~ Refora Mr. Kuoz, Aeting C’Fn’ff Justice, and M, Justice Blair.
SIIAM KALRAN aAxp ANOTHER. (JUDGMENT-DEETORS) ». RAGHUNANDAN
PRASAD axp ANoTHELR (DECREE-HOLDERS).f

Tetters Pateat, scotion 8~ dppeal—PFresentation of appeel by « person
other than an edvocale, vakil or attorney of the Courdy o1 o suilor,
Held, that the presentation of an appeal by a person who was notan

advoeate, vakil or attorney, of the Courb, nor a suitor, is not & valid presenta-

tion in law, kaving regard to scetion 8 of the Lebters Palent of the High Court,

#® Bawurai, J.—~I think that the decree of the Court below is right and
this appesl must be dismissed. Tha suib relutes o none-fourih share of the
walls of an enclosure, aud to gates, and turrets appertaining to u garhi in the
villege Talra. The plaintif claiwms a moiety of the said shzrve. Ho §s one of
the three sons of one Jawihir Singh. The defendants are his nephews, being
the sons of the plaintiff’s brother Fatel Singh.  The thivd brother, Annp Singh,
js desd aud 3eft no issme. The plaintifPs case is thaé tbe three brothers were
joins, that the properly in question wus acquived with joiui funds, and thub
vonseguently he is entitled to a half share of the sald property.  1b appears that
n ptu‘tiLiun uf the village has been effected and the shaves owned by the parties
have been divided by the Reveune Authorities. The wulls, gates, and turrets in
sult aro said to have been allotted by the Nevenne Authorities to the defen-
danis ns appertaining to their shave. Ifisin consequence of this order of the
Revenue Authorities that the plaintiff bas brought the present suit,  The lower
appellate Court has found as a faet that the property was aeqnired hy Annp
Singh when the family was joint, shat the plaintilf and thd defendant’s fother
Fateh Singh lived joinily with Anup Siugh, uad thab upon Auvnp Singh's-death
hoth of them hecame owners in egnasl molebies of the property in question. I%
has also boer fomnd that the defendants had failed to prove that the property
liad been acquived scparately by Fateh Singh.,  That Cowrt has deerced the plain-
11 claim with the exception of a mmall portion of it with which we are not
congerned in this appeal. The first two pleas taken in the memorandum of
appenl ave to the effect that the decision by the Revenne Authoritics precludes
the plaintiff from maintaining the present snit. This ohjection is, in my
opinion, wtierly wntenable. It was not within ihe competency of the Revonue:
Authorities b parliiion a building. It is only the lamlolf & malid]l which the
Revenue Auiborities are empowered to partition by Act No. XIX of 1878. If
those nutheritios took upon themselves to partition the buildings, that is, the
walls, the gates, and the turrets in sult, they acted wléra vires. This was held in
second appeal No. 829 of 1807, decided on the 28th of April, 1000. Further, X
notice that in this caso the Distriet Judge held in the appesl preferred to him
From the order passed in the partition proecedings that the parties shonld have
their vights to the huildings determined by a civil suit. 1t is elear, thercfore,
that the plaintiff is not precluded from maintaining the present suit in the
Civil Court as held by the Courts below. The other grouuds of appeal must,
having regard to the findings of the lower appellate Court, fail.  As I have ssid
above, that Conrt has found, and I think upon cogent gronnds, that the property
was joint. Therefore the plaindiff was entitled to the decree which has been
granted to him. T dismiss the appeal with costs.

4 First Appeal from order No. 121 of 1809 from an order of Babu Kunwar
Mohan Lal, St_lbordinate Judge of Bonaves, dated 15th July 1809.

(1) Weekly Notes, 1899, p. 49.
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