
xow A PPELLA.TE C IV IL.
A p r il  27.
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Hindu lam—S in d n  w idow —UigTit to maintenance— Sale o f  fro jyerty  iis
respect o f  the midom’s r ig h t to maintenance might he enforceable
— A ct No. I F  o f  1SS2 (T ra n sfe r  o f P roperty  A c tJ , aecUon 39.
The maintenancp of a Hindu :tidow is not a chargo upon tho estate of lier 

deceased husband until i t  is fixed and cliai'gcd upon the estate by a decree or by 
agreem ent; and tlie widow’s rig h t is liable to be defeated by a transfer of tlte 
liusband’a -pi'oprrty to a botta fide purcliaser for value even with knowledge of 
the widow’s claim for m ainteinnce, uniess tho transfer ha<r, fu rther, been made 
with the intention of defeating th e  widow’s claim, Sham Lai-v. Hanna [1} 
and Lakshniaa JRamchandra Jo.thi v. Satyahhamahai (2) referred to.

T h e  facts o f this case sufEciently a p p e a r  from th e  ju d g m e n t 
of the Court.

Mr. D. N. Banerji and Pandit Sundar Lai, for the appellant.
Pandit 3{oti Lai, for the respondent,
Baneeji and Aikmajt, JJ.—The appellant, who is the widow 

of one Thaknr Gir Prasad Singh, brought the suit out of which 
this appeal hag arisen to recover arrears of maintenance from her 
husband’s fons and from the estate left by her deceased husband, 
a part of which is> in tho possession of the respondent, who was 
the third defendant in the court of first instance, under a usufruc
tuary mortgage executed by one o f the sons on the 19th April, 
1894. Previously to the institution of the Fuit the iilaintiff had 
sued the sons for hsr maiuteuraoe, and obtained decrees, the ear
liest of which was passed in 1BS7, The present suit was opposed 
by the respondent, who claimed to be a transferee for considera
tion, without notice of the plaintiff's right. The court of first 
instance decreed the claim against her, but the lower appellate 
court set aside that portion of the decree which affected the res
pondent. The plaintiff has preferred this appeal, and the question 
we have to determine is, whether the property in the hands of the 
respondent is liable for the amount claimed by the plaiaiiff.

* Second Appeil No. 774 of 1897 from a drcrco of L. G. Evans, Esq., Dis
tr ic t  .Judge of Aligarh, d ited  the 3rd June 1897, modifying a decree of Babu 
Eipin Bohari llu lie rji. Officiating Subordinate Judge of Aligarh, dated tho 3rd 
March 1896.

(1) (3882) I. L. E., 4 All.. 296. (2) (1877) I. L. R., 2 Bom. ,494.
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Both the courts below have found that the respondent is a mort  ̂ 1900

gagee for eonsideratioa, but had uotico of the plaintiff’s riglit. '
The first court also held that the transfer under which she is iu Kunwab
possession was made with the intention of defrauding the plain* Ram Da i.

tiff, and depriving her of her right, and applied the provisions 
of seutiou 39 of the Transfer of Property Act. The lower appel
late court, however, was of a contrary opinion, and found that 
the mortgage was not made with the intention of defeating the 
plaintiff’s right to maintenance. It held that the claim could 
not be enforced against that portion of the property which is in 
the respondent’s hands, although she had notice of th 1 appellaL;t’s 
riglits.

It is conceded that the mainteuanca of a Hindu widow is not 
a charge upon the estate of her deceased husband, until it is fixed 
aud charged upon the estjite by a decree or by ngreemcnt. This 
was Iield by a Full Bench of this Court ia the case of Lai
V. Banna (1). It is furthtr conceded thr,t there was no agree
ment by which any particular property was charged with the 
maintenance of the plaintiff. It is, however, contended that the 
decree obtained by the plaintiff on 22ad August 18 j7, croat id a 
charge upon the property left by the do joased husband of the 
plaintiff. If this is so, the respondent took the property, of which 
she is the mortgagee, subject to tint charge, and cannot claim 
exemption from liability. We have examined the decree of 2’2nd 
August 1887, and have satisfied ourselves that the only charge 
declared by that decree was a charge for the amount of main
tenance which had already accrued due and was decreed to the 
plaintiff. No charge for future maintenance was created by the 
dccree. Such being the case, the learned couusal for t'le appellant 
next relies upon section 39 of Act No. IV  of 1882, aud in parti
cular on the concluding words of th;.t oojtiou. That section, so far 
tts it relates to maintenance, provides that “ where a third person has 
a right to receive maintenance from the profits of immovable pro
perty, .md such property is transferred with the ■intention of defeat
ing such right, the right may be enforced against the transferee, if 
he has notice of such intention, or if the transfer is gratuitous, but 
not against a transferee for consideration and without notice of 

(X) (1882) I. li. B., 4 All., 296.
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jgoo the right, nor against such property in his hands/’ The object
'— ----  of the section, so far as it relates to maintenance, is to declare ia

what cases a right of maintenance may be enforced against trans- 
FvA33;”i)Ai. ferees of the property from which the maintenance is recoverable. 

In our opinion an efcsantial condition for the enforcement of the 
right under the section against a transferee is that the transfer has 
been made with the intention of defeating the right. Where a 
transfer has been made with such intention and the transferee has 
notice of it, he cannot defeat the right, although he may be a 
transferee for consideration. Again, if the transfer is gratuitous, 
the transferee can in no case defeat the right. Where, however, 
the transfer is for consideration, and the transferee has no notice 
of the right, it cannot be enforced against him, even if the transfer 
was made with the intention of defeating the right. As we read 
the section, a condition precedent to the enforcement of the right 
against the transferee in all cases is that the transferor has acted 
in fraud of the person entitled to the right. The words ^̂ and 
such property is transferred with the intention of defeating such 
right govern all that follows those words. Given a right to 
receive maintenance from the profits of immovable property and 
given a transfer made with the object of defeating that right, the 
only transferee who can defeat the right is a transferee for value 
and without notice of the right. But where the transfer has not 
been made with such object, the right cannot be enforced against 
the transferee, although lie had notice of the right. As observed 
ill the commentaries on the Transfer of Property Act by Messrs. 
Shephard and Browne, something more than mere notice of the 
right Las to be proved against a transferee. It must also be 
established that the transfer was made in bad faith, that is, with 
the intention of defeating the right. The reason for such a rule 
is not far to seek. A Hindu widow’s right to receive mainten
ance has been held to be a right of an indefinite character, which, 
unless made a charge upon property by agreement or by a decree 
of court, is only enforceable like any other liability in respect of 
which no charge exists. See the Full Bench decision in Sham 
Lai V. Banna (1), A right of such a nature should not equitably 
fee enforced against a transferee for value unless the transfer was 

(1) CX882) I. L, B,, 4 AU., 29G,, at p. S9&,
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made in fraud of the right of maiutenance. In Lahshman 1900
Mamchandra Joahi v. Satyahhainahai (1) it was held that the -----—
mere circumstance that a pui'ohaser for value had Eotice of the 
claim for maiutenance is not conclusive of the widow’s rights Ham 'bax
against the property in his hands. Mr. Justice West further held 
that “ what was honestly purchased is free from her claim for 
ever ; what was purchased in furtherance of a fraud upon her, or 
with knowledge of a right which would thus be prejudiced^ is 
liable to her claim from the first.’’ As pointed out by Mr. Mayue 
in his work on Hindu Law, paragraph 421, page 518, 5th Edi
tion, section 39 of the Transfer of Property Act, substantially 
gives effect to the views exptessed in the case cited above.

For these reasons we are of opinion that the view taken by 
the learned Judge of the lower appellate court is right and that 
this appeal must fail. We dismiss it with costs.

A'ppecd dismissed.
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JBefoi'e M r. justice JBanerJi and M.r, Justice Ailcman. 1900
ASHIQ HUSAIJSr (O b j e c I o b )  «. MUSAMMAD JAN a n b  o ra i!B S  28 .

(ApPilC A N TS.)*
A c t Wo, XOr of 1873 P . Land S,evenue A ct), seoHons 107 et aeqq^-^

JParfHioti—Revenue Courts no t  competent to p a r t i t i o n  buildinffSt 
In  a partition binder the Noi’th-Weatern Provinces L:xnil K,eveiiUG Act, 1879, 

iieither buildings nor tlie materials tliereof can 130 partitioned; wliat is piirti' 
tioned is the land in the mahal. Wltera sucli land is covered with buildings, tlie 
Court making the paTtition has to follow the puovisiona of section 124i of the 
A ct; hut it  can decide no question of right to the buildings, nor can it parti
tion them.

T h i s  aj)peal arose out of an application made by the respon
dents for partition of certain resumed muafi and shamilat lands in 
the village of Muhammadpur, together with the buildings tbereon, 
consisting of various shops and houses. Objections were filed by 
the appellant Ashiq Husain, including one, to the effect that the 
Eevenue Court was not competent to partition the shops and 
houses. These objections were disallowed summarily by an 
Assistant Collectorj but ojq appeal the District Judge made an

♦ Second Appeal Ifo. 829 of 1897 from a decree of C. B.ustomijeo, Bsq»,
D istrict Judge of Moradabad, dated the 5th August 1897, confirming the order 
of Kuar Bahadur, Asisistaat Collector of Moradahad* dated the l8 th  June 1895®

(1) <1877) I. L, B., 2 Bom., 494.


