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Apfil 5,

B efore !ifi\ Justii'a yori'is and ,\fr. Juttioe Bevet'ley,

MAIIO-MKD SARKAR (J odoment- debtor)  v .  TAUINI OHARAN 
OHUOKERBATI (D bcbeb-holdjsb.)'’*

Execution of dearee—Foreign decree—JUxeatUioit in British India of decrees 
of Coxtrts of Natiue Slates—ISrtdence— Oertijied copies of foniqa 
judicial raoords—Gonch Behar, JSxemUion in British India of decree 
passed bt/ Courts of— Civil Procedure Code{Aet X IV  of 1882), s. 431— 
Evidence Act {I of 1872), s. 86.

A Jccreo of the Court ol; the Civil Jiulgo of Oooch Boliar was sent for 
exeoution to the Court of the District'Judg'o of Ruunporo. The copy of 
the record was sigueil by the Shorialadav instead of by the Judge himsuif. 
Upon roooipt of the decree by the Subordinivts Judge a notice, under s. 248 
of the Oivil Procedure Code, was served on the jadgment-debtor, calling on 
him to show cause why the decree should not be executed, and an ,ordt*r 
was forthwith issued for the iittfiehinent of his property. The judgiiient- 
debtor appealed and objected th .t the copy oE the record was not properly 
cerliliod, and, therefore, that the whole of the oxeeution proceedings were 
bad. The Subordinate Judge ordered that the record be sent back to the 
Ooocli Behar Court through the District Judge, in order that a certifioate 
might be given in proper form, and directed fch.-it the oLlior points raised should 
be decided after the return of the papers. On appeal it was ui'ged tiiat 
the order of the Subordinate Judfjo was made without jui'isdiction, bat 
the District Judge rejected the oppaal. The judgraeat-debtor appealed to 
the High Court.

that the Subordinate Judge acted properly in sending tlis record back 
to the Gooch Behar Court to be properly cerLiasil, and also that he should 
have set aside the execution proceedings as being altogether void, but 
as that formed no portion of tlie grounds of appeal urged in the lower 
Appellate Court, the appeal should be disniiased.

Fer KoKBIS, Whether Iho notiilcation published in the Calcutta
Gazette of the 8th April, 1879, signed by the then Deputy CommiSfioner of 
Cooch Behar, and stating the mode in which copies of judicial records of 
the Courts of Coooh Behar are eertilied as correct copies, and which noti
fication was publisliod after a notification had been published by the Gover- 
mr-Qenoriil o f India in Council under the provisions of s. 4.34 of the Oivil 
Procedure Code to tlie ofEect that the decrees of the Civil and llcvenue Courts 
o f Cooch Behar may be executed in British India as if they had been made

Appeal from Order No. 32i o f 1886, against fcho order of J. Whitmore, 
Esq., Judge of Eungpore, dated the 5th of April, 1886, affirming the order 
of Baboo Dwarka Nath Milter, Subordinate Judge of that District, dated 
the 2nd of April, 1886,



by tlie Courts of Bi'itisli Imlia, was a cmnplianco wUli the provision of s. 86 igs7
of the Indian Evideueo Aot at a Uixie when there was a repreeentativo of (TTstr
the Government of India resident in Coooh Bohar. JI \tin.Mrcn

i ’ s?'N o r r i s ,  J.—The notification of the 8th of April, 1879, is now o£ SAiacAit
no use as there is no representative of Her Majesty or the Q-overament T a r i n t

of India residing in Ooooh Behar, and consequently certified copies of 
judicial records of that State cannot now be received ia evidence ia the bati. 
Courts o f  British India under tho provisions of a. 8(5 of the Evidence Aot.

T h is  was an appeal from an order of the District Judge of 
Rungpore, refusing to set aside an order of the Subordinate Judge, 
relating to the execution of a decree passed by the Civil Judge 
of Cooch Behar which had been sent to the Rungpore Court 
for execution ̂

The facts of the case are fully stated in the judfraent of 
Mr. Justice Norris.

Baboo Ishivar Ohuncler Ohuoherbutty for the appellant.

Baboo Kidoda KinJcur Hoy for the respondent.

The judgment of the High Court (ISTobris and Beyeeley, JJ.)
■was as follows :—■

Ĵ ÔIlKIS, J,—The facts of this ease appear to be as follows:—■
The decree-holder, respondent, obtained a decree against the 
j udgment-dcbtor, appellant, in one of the Courts of the Maha
rajah of Cooch Behar on the 12fch of September, 1874 Sub
sequently the decree-holder applied that the decree might be 
sent for execution to . the District Court of Rungpore This 
application was granted, and a copy of the judicial record of the suit 
was sent to the Rungpore Court, and reached there on the 
6th of February, 1SS6.

It is now admitted in argument at the Bar that the copy of 
the judicial record in the suit was defective, inasmuch as it 
did not’ “ purport to be certified in the manner certified 
by the representative of the Government of India resident 
in Gooch Behar to be the manner commonly in use in that 
country for the certification of the copies of judicial records.”
The decree was made in the Court of the Civil Judge of Cooch 
Behar, and the copy of the record should have been signed by 
the Judge, his official designation being added below his signature
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and the seal of the Court affixed; instead of this it was signed 
by the Sheristadar.

On the 8 th Febraaiy, 1886, a notice, under s. 248 of the Code 
of Civil Procedure was issued, calling upon the judgment-debtor to 
show cause on the 20fch of February, why the decree should not be 
executed, and on the same day, before he had had any opportunity 
of appearing to show cause, an order was issued for the attach
ment of his property. Ou the 20th of February he appeared 
and raised seTeral objections to the execution of the decree. 
The only one of tliese objections which it is necessary to notice 
is the following; “ The decree contains order for realization of 
the money from the mortgaged property only, and it contains 
no order for realization of the money in any other manner, hence 
the decree-bolder is not competent to sell by auction any other 
property of your petitioner than the mortgaged one coyered 
by the decree.”

On the 1 st of March, to which day the case had been adjourn
ed, the judgment-debtor appeared and raised further objections. 
In the first place he said that the copy record was not properly 
certified, and therefore the whole of the execution proceedings 
which had been taken against him were invalid, and in the 
second place he said that the plaintiff had no right to have his 
property attached on the 8 th of February until he had had 
an opportunity on the 20th of February of appearing and show
ing cause why the decree against him should not be executed 
The case was then postponed to the 2nd of April, on which day 
it came on before the Subordinate Judge. In the course of his 
judgment the Subordinate Judge says : “ The judgment-debtor
takes several objections against the execution. His first point 
is that the decree is incapable of execution, because the Governor- 
General in Council has not by notification made the declaration 
specified in s. 434 of the Code of Civil Procedure. The plea 
fails, because such a declaration was made by the Governor- 
General in Council (High Court Circular Order Book of 1881, 
page 269). Then it is contended that the certificate of the copy 
of judicial records of thfe Cooch Behar Court being a true copy 
is not in correct form, I am bound to say that the objection, 
though technical, has weight, and as it is a question of form



whicli may again come up before the Coiirtj it Would be better I8S7

that tbe attention of the Cooch. Behar authorities be dra-vvn to ‘ Gisnn
it. The Government of India, in pursuance of the provisions of 
B. 8 6  of the Indian Evidence Act and s. 434 of the Code of Civil 5,̂  
Procedure, have prescribed that a copy of the judicial record being Ohaban
prepared, and the words ‘ true copy’ written at the top of the bati, '
copy, it shall be signed by the presiding of&cer (or in the case of the 
Deputy Commissioner’s Court, by the Head Clerk and Sheristadai’), 
of the Court in which the original document is recorded, his oiRcial 
designation being added below his signature, and the seal of 
the Court affixed. The decree in the present case was made by 
the Court of the Civil Judge of Cooch Behar and not by the 
Deputy Commissioner. The certificate is signed not by the 
presiding olScer of the Court but by a gentleman who, from the 
official designation, appears to be the Sheristadar. Hence this 
Court cannot consider the copy of tbe decree to be a true copy, and 
it must be sent back to the Civil Judge of Cooch Behar through the 
District Judge, in order that a certificate in proper form may be 
given. The other points will be decided after the papers come 
back.”

I am of opinion that the Subordinate Judge acted quite 
properly in sending the record back to Cooch Behar to be properly 
certified, and I am also of opinion that he ought to have set 
aside the execution proceedings as being altogether void. Against 
the order of the Subordinate Judge the judgment-debtor appealed 
to the District Judge, and at the hearing of the appeal, what
ever he may have urged in his grounds of appeal, he only 
took one point, viz., that the Subordinate Judge had no power 
to send the record back for correction. He does not appear to have 
argued before tlie District Judge that the execution, proceedings 
were void db initio, and ought to have been set aside, nor did he 
complain of the Subordinate Judge for not deciding upon the above- 
mentioned ground of objection of the 20th February. The District 
Judge dismissed the appeal. His judgment is as follows : “ I  do 
not see how a Court, Avhich receives from another Court a legal 
proceeding in which there is an inadvertent mistake (which is 
purely one of form) upon the part of the latter Court, and sends 
it back with the suggestion that the error should be corrected.
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acts witliont jurisdiction. The appeal is rejected.” Now it 
“ is plain that the only point urged before the District Judge 
was that the Subordinate JucJgo had acted without jurisdiction iu 
sending the rScord back to Coocla Behar. That judgment which 
was delivered on 5th April, 1886, appears to bo perfectly right, 
although I do hot agree with the DisLrict Judge when he says 
that the error upon the record was “ one purely of form.” It is 
against the order of the 6th of April, 18b 6, and only against that 
order, that this appeal is brought, and I am, therefore, constrained 
'to say that the appeal fails.

But there is still a matter of very considerable importance 
“which remains to be noticed. Section 434 of the Civil Proce
dure Code says; “ The Governor-General in Council may from 
time to time, by notification in the Gazette of India, declare that 
tlio decrees of any Civil or Revenue Ooixrta situate in the 
territories of any Native Prince or State in alliance with Her 
■Majesty and not established by the authority of the Governor- 
General in Council, may be executed in British India as if 
^hey had been made by the Courts of British India,” In 
pursuance of the powers thus conferred upon the Governor- 
General in Council the following notification was published in the 
'Qazelte of India on 7th IVrarcli, 1879 ; " Under s. 434 of the 
Civil Procedure Code the Governor-General in Council is pleased 
■to declare that the decrees of the Civil and Revenue Courts of 
-Cooeh Behar may be executed in Briii.sh India as if they had 
"been made by the Courts of British India.” There 'was thus a 
'legislative power given to Courts in India to execute the decrees 
of the Civil and Revenue Coiirts of Cooch Behar. Then came 
the question what machiuery was to be employed for the 
■purpose of executing those decrces, and Avhat things were 
iicccssary to be proved before a Court in British India could 
exccute those decrees. It was clearly necessary to prove the 
'genuineness of the decree which came to the Court in British 
India from the Court of Cooch Behar. Upon that point it was 
iiecessary to refer to the provisions of s. 86 of the Evidence 
'Act, which says : “ The Court may presume that any document 
purporting to be a certified copy of any judicial record of any 
country not-forming part of Her Majesty’s dominions is genuine
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and accurate if the docnment purports to be certified in 
any manner 'which is certified by any representative of Her 
Majesty or of the Government of India resident in such conntry 
to be the manner commonly in use in that country for the 
certification of copies of judicial records.” Before the notification 
of 7th March, 1879, appeared in the Gazette of India, the 
attention of the Legislature had been drawn to the diffi
culty which might be experienced if under s. 86 of the 
Evidence Act a certificate was _ to be required in each 
case of the manner in which docuraents are certified in 
Gooch Eehar, and in order to get over this difficulty the then 
Deputy Commissioner of Couch Behar, being the then “ represe'n- 
tative of the Government of India resideni; in such country,” 
was directed to notify to the Government of Bengal " the mode 
in which copies of judicial records of the Cooch Behar Courts 
are certified as correct copies.” On 8th April, 1S79, the follow
ing notification was published in the Calcutta Gazette :—

“ With reference to the above notification (i.e., the notification 
of 7th March, 1879) of the Government of India in the Foreign 
Department, the following certificate of the mode in which copies 
of judicial records are certified in the State of Gooch Behar is 
published for general information. I hereby certify that the 
mode in which copies of judicial records of the Courts of Cooch 
Behar are certified as correct copies is as follows; A copy of 
the judicial record being made, the words ‘ true copy’ are Avrltteu 
at the top of the copy and it is signed by the presiding officer 
(or, in the case of the Deputy Commissioner’s Court, by the Head 
Clerk and Sheristadar) of the Court in which the original document' 
is recorded, his official designation being added below his signa
ture and the seal of the Court alHxed thus—
('True copy.)

A. B.
Dewany AMlhar of Oooch Behar.

G, J. D a l t o n ,  

Be^mty Gommissioner” 
I  express no opinion as to whether such a certificate so published
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was a compliance with the provisions of s. 86 of the Evidence 
Act, when there was a representative of the Government of India 
resident in Oooch Behar. It is clearly of no use now the Malia> 
rajah of Cooch Behar has come of age, and there is no represen
tative of Her Majesty or the Government of India residing in 
Cooch Behar, and I do not see how certified copies of judicial 
records of that State can now he received in evidence in the 
Courts of British India, under the provisions of s. 86 of the Evi
dence Act, and until some steps are taken by the Legislature 
there will be great difficulty in executing any decrees of the 
Courts of Oooch Behar in the Courts of British India.

B e v e k le y ,  J.—I concur with my learned colleague in holding 
that this appeal must be dismissed. The points pressed upon 
us are, first, that by the terms of the decree the decree-holder was 
restricted to execute the decree against the mortgaged property 
alone ; and, secondly, that the attachment was bad, because it was 
made before the judgment-debtor had had an opportunity of 
showing cause why the decree should not be executed. The first 
point was decided by an order of the Subordinate Judge, dated 
15th of May, 1886, and no appeal was preferred against that order. 
It is contended now that we can take that order into considera- 
tion in the present appeal which is an appeal against the order 
of the District Judge of the 5th of April. That is clearly not 
so, because no appeal lies to this Court direct from an order passed 
by the Subordinate Judge. The second point appears never to 
have been pressed in either of the lower Courts, and in the order of 
the 15th May the Subordinate Judge distinctly says that no other 
point has been pressed. For these reasons we consider that at 
this stage we cannot interfere, however much we may regret the 
irregularity that has occurred.

H. T, H. A'ppeal dismissed.


