
lOOO 
A p ril 3.

29-1 THE INDIAN LAW EEPOHTS, [VOL. XXII,

APPELLATE CIVIL.

Before S ir A rthur Sirachey, Knight, Chief JusiicBt and M r, Justice
Banerji,

ISHRI PRASAD SINGH (Pbaintisi?) ». LALLI JAS KUNWAE and
ANOTHEE (DEPENBANa'S). '̂

LALLI JAS KUNWAIl a n d  a n o i ’h b b  ( D e f e n d a n t s )  o. ISH RI PRASAD 
SINGH ( P l a i n t i f f )  •

A c t No. 1 o f  1873 (Indian Evidence A ct,) sections 63 and 90—Fresumpiion
as to ancient documents—Destruction o f  orig ina l—Pi'esumption applied 
to certified copy—Jlegulation No- L I I  o f  1803, section 37—Disqualified  
proprietor -^Procedure prelim inary to taking estate under the Court 
o f  W ards— Froceduro prescribed by the regulation to be stric tly  
follo^ved.
Held tliat the presumption allowed by section 90 of the Indian Evidence 

Act, 1873, may be axjplied vvlicre the original of a documcut sought to be 
proved has been destroyed and only secondary evidence of its contents in the 
shape of a certified copy is available, Khettev CUunder Mooherjee v. Khetter 
Paul Sreeterutno (1) followed.

The procedure preseribod by Regulation Wo. L II of 1803 for disqualifying 
jwoprietors and taking their estates under the Coui't of Wards must be 
strictly followed in order that the disabilities incident to  the status of a 
disqualified projirietor may ensue, Mohummud Zahoor A l i  Khan  v. Ifws* 
sumat Thahoorani Uutta Koer (2) referred to. I t  is incumbent therefore 
npon one seehing to dispute an adoption on the ground that the person 
iiialdug i t  was a "disqualilicd ,proprietor ” to show that all the procedure 
necessary to make auch person a disqualified proprietor was carried out 
aucording to law.

The facts of this case, so far as they are necessary for the 
purposes of this report, appear from the judgment of the Court.

Pandit Moii Lai, for the appellant in No, 127, respondent 
in Ifo. 129.

Mr. D. N, Bamrji, Pandit Simdar Lai and Babu Joginclro 
Nath Ghaudhrif for the respondents in No. 127, appellants in 
No. 129.

Steachby, U  J., and BakesJi, J.—The plaintiff in this case 
claiming to be the nearest reversioner to the estate of Thakur 
Ohatiirbhuj Singh, deceased, sues for declaratory relief in respect 
of certain acts done by Thakiirain Mahtub Kunwar, widow of

* First Appeal Nos. 12f) and 127 of 1898 from a decrco of Maulvi Muham* 
mad Mazhar JIasan, Subordinate Judge of Mainpuri, dated the 21st Pebruarv 
3308.
(1) (1S70) I. L. li„  5 Oalc„ 886 j S. 0. G (2) (18G7) 11 Moo,, L  A„ 46 8.

C. L, B.; 1D9, ‘
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Chafui'ljluij, by Lalli JaS Ivunwui’j lii;i tlaugliler  ̂ ami by tlie 
second defeudiin!; Tliakur Umrao Singh. The acts complamed 
o f  ;,rc

(1) fi transfel' made about the year 1S50 by the widow Mahtab 
Knnwar of two viliuges belonging to the Kotla estate left by 
CbatiU'bhiij, nnmelyj Ajaibpur IlakhnuU and Alimadpur Madha, 
!H favoiii* of hei' daughter, the defendant Lalli Jas Kiiu'war)

{2) a transfer made by Lalii Jas Ivunwar on the 1 Sth Feb
ruary) 1876, during the lifetime of Mahtab Ivunwar, of the same 
two villagos, in favour of Mohiiider Kimwa.r, the deceased wife 
of the second defendant, who is in possessioa of them by iabei*̂  
itancfe from her ;

(3) an entry obtained by Lalli Jas Kunwar after Mahtab 
Ivunwar’s death in April, 1889, of her name in the revenue 
recordri iu res[ject of two other villages of the Itotla estate, namely  ̂
Ivhairgarh and Noner, upon the allegation that they formed part 
of her stridhan j

(4) a denial by the defendants in their written statements filed 
on the 23rd August, 1892, in a suit brought by the present plain
tiff in the Coni’t of the Subordinate Judge of Agra, of tlie plaintiff’s 
title as next reversionary heir of Chatarbhiij to sitcoeecl to the Kotla 
estate as absolute owner after the death of Lalli Jas Kunwar*

The reliefs claimed by the plaintiff are:—
(1) A declaration that he is the next reversionary heir of 

Chatarbhuj Sinj-b in respect of the whole Kotla estate*
(2) A declaration that the transfer by Mahtab Itunwar in 

favour of Lalli Jas Kunwar of Ajaibpur Eakhauli and Ahmad- 
pnr Mad ha was void and inoperative as against the plaiatiif 
beyond the life-time of Lalli Jas Kunwar.

(3) A declaration that the four villages named in the plaint 
are not the stridkan of Lalli Jas Kunwar, and that she has no 
right to make a transfer of them beyond her life-interest.

The defendants raised various pleas, for the most part of a 
technical character, and to two of which it is tinneoessafy to 
refer. Their main pleas were (1) that the plaintiff was not the 
nearest reversionary heir of Chatarbhuj Singh, and was therefore 
not entitled to bring the suit ; (2) that, in any event, the first 
prayer of the plaint for declaration of his reversionary title was
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not maintainable ; (3) that tlie suit was barred by limitation j and
(4) tbat the four villages uamed in the plaint formed part of the 
defendant Xialli Jas Knuwar’s stvidhctn.

Tlie Court below has held, first, that the first prayer of the 
plaint must be refused on the ground that no suit v/onld lie for 
such a declaration as prayed therein ; secondly, that the second 
prayer of the plaint was barred by Art, 125 of the seeoud schedule 
of the Limitation Act, 1877 ; thirdly, that the villages Ajaibpur 
Rakhanli and Ahmadpur Madha were given to Lalli Jas 
Jvuuwar ou her marriage as dowry, and therefore constitute her 
stridhan fourthlyj that as regards all the properties left by Cha- 
turbbuj Singh other than Ahmadpur Madha and Ajaibpur Rak- 
bauli, the plaintiff was entitled to the declaration claimed in the 
tliird prayer of the plaint, namely, that Lalii Jas Knnwar had 
only a lifc-interost and not any alienable absolute interest. The 
rest of the claim was dismissed. Prom this decision both parties 
have appealed, and we liave heard the two appeals together. 
First appeal No. 127 of 1898 Is the appeal of the plaintiff. First 
appeal No. 129 of 1898 is the appeal of the defendants.' Both 
appeals may be disposed of in one judgment.

As regards the first point, the Court below apparently holds 
that the plaintiff has, during the lifetime of Lalli Jas Kunwar, 
only a eontiageat interest as reversioner, and not a vested interest 
enilicient to support a suit for a declaration under section 42 of 
the Specific Helief Act, 1877. In support of this view the Sub
ordinate Judge refers to Hmisbutii Eerain v. Ishri Dut Koer
(1) and Greernan Singh v. Wahari Lall Singh (2). In the view 
which we take of the case, it is not necessary for ns to decide or 
discuss this point. It is difficult to say upon what grounds the 
Subordinate Judge has made the declaration contained in the 
decree as to the villages left by Chtiturbhiij Singh other than 
those mentioned in the plaint. It is clear from the plaint that 
those other villages were only included in the suit in reference 
to the first prayer which the Court below has disallowed. No 
cause of action is disclosed by the plaint in referenco to thosa 
other villages either as regards the alienations mentioned in

(1) (1879) I. U  n ., 5 Calc,, 512; 3. C. 4 
C. L. R., 511.

(2) (1881) I, L. R., 8 Calc.» 12,
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piiragraplis (4) and (0) (as to wliicli the suit li;is been dismissed 
as time-barrod), or .as regards t!ie allegation us to str iclha-n, the 
plaintiff cot alleging tlint Lalli Jas Kuuway ever claimed iis lier 
siridhcm any villages besides the villri.ges iiflnicd in the plaint or 
ill paragT;iph (IS) of the written statement. Upon the view ialieii 
by the Subordiaato Judge it appears to us that bo ought to have 
dismissed the suit, eseept to the extent of a. declaration that tlie 
villages Khairgtirh and No nor were not the stridlian of Lalli 
Jas Kunwar.

In the argument of those appeals, as in the CuurJ; below, the 
main question discus ed lias been whether the plaintiff is the 
neare::t revorsioner to the estate of Ghuturljhuj Singh so as to 
entitle him to maintain a declaratory suit impeaching the acts of 
the widow and the daughter. There can be no quo.4,ion, having 
regard to the rulings of tlieir Lordsliips of the Privy Councilj 
that if he cannot show this the whole suit must fail. In the plaint 
he claims that he stands in that relation to Chainrbhuj Singh by 
virtue of two adoptions,—first, an adoption of his father Har 
Narain Singh, secondly, an adoption of Ciiaturbhnj iSingh himself. 
Ho further contends that, even if neither of those adoptions is 
held proved, he is still, with reference to the genealogical table 
annexed to the plaint, the nearest 'reversioner to the estate of 
Chaturblmj Singh.

In reply to the suit, the defendants in their written statements 
deny both adoptions, de«y the gcnealogieal table asserted by the 
plaintiff, and set up a different genoalogical trd̂ Io of thoir own* 
It is, of course, for the plaintiff to prove the adoptions and the 
genoiilogical table upon which his title to sue as nearest rever
sioner is based.

To explain the î lainfciff's case as to the relation ia ■which he 
stands to Chaturbhuj Singh, we may for the present assume the 
correctness of the genealogical table found to be correct by the 
Subordinate Judge, and printed in his judgment at page 45 of the 
paper book, and which does not entirely adopt either tlie pedigree 
set up by the plaintiff or that set up by the defendMnts. 
According to. the plaintiff, Chaturbhuj Singh, who -was the son of 
Bhup Singh in Harkishen Das’ branch of the family, was 
adopted to Suudar Biugh in the branch of Baja Ram, brother of
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Iliiv'kislieii D;is, by Sumlar Siugli’s widow, AtKuuwai-, ubovit the 
3 Ĝar 1831. lie fitrtlior alleges that his oWn father, Har Naruin 
Singh, also Ih the bi'anch of Hatlii^hcn Das, was adopted to 
BhagWiUi Singh, a mombei’ of Raja Ham’s biMncb, by Bhrtgwan 
Sbigh’s widowj Dhiiv Kunwnr, in 1829. If both these adoptions 
are proved, the result would bo to make Chaturbhuj Singh and 
Har Narain Sinyh, the grai\dsOii and great-grandson reppectively 
of two bl'othci's Ivishon Singh and Jawrhir Singhj grandsons of 
Raja Ram, brother of Hafkishen Das. As t]iei*e are admittedly 
130 othef persoOs living who are descended from Kishen Singh or 
Jawahir Singh it follows that the plaintiff, as the son of liar 
Naraill Singh, would be the nearest 5 0v ersioner to Chatnrbhuj 
Singh, whose widowj Matitab Kutiwnr, cnade the alienation first 
complained of in the plaint, and whose daughter, tho first defend
ant) Lalli Jas Rnnwar, is in ]>oss''-s,<ion of the bulk of the estaie. 
As already siafcd, liosvcver̂  tlie plaintiff further contends that 
oven if neither adoption is proved, thero would still bo no nearer 
reversioner than himself to ChalurV)hiij Singh, and that, there* 
{or% his declaratory sv.it vrould still be maintainable. He seeks 
to ptoVe this by the gouealogical table annexed to the plaint. 
One of the rcspects in which that table differs from the table 
acccpted as corrcct by the Subordinate Judge is tliat the plaintiff 
denies that Pahar Singh was a son cif Harkishen Das, and 
'Consequently denies the relationship of Chatnrbhiij Singh of all 
the dei::ccudai)ts of Pahar Singh. If, as the defemlants contend  ̂
and as the Subordinate Judge finds, Pahar Singh was a son of 
Harkishen Das, then admittedly there are several persons who 
would be nearer reversioners than the plainlilf to Chaturblnij 
Singh ; for instance, the grandsons of Arjun Singh, son of Pahar 
Singh, and the second defendant Umrao Singh, v/ho is the great- 
grandson of Ptdiar Singh’s son Madho Singh.

The defendants contend that Har Narain was descended,, not 
as alleged by the phiiutiff, from Mandhata, a son of Harkishen 
Bar,, but from Sai'faj Singh, an uaole of Harkishen Das, and that 
Mandhata died childless. The re;mlt of that would be that the 
plain! iff would be mucJi more distantly relate I to Chaturbhuj 
Singh than several other persons. We need only say that the 
Coiirt below has found that Har Narain was, as the plaintiff
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assei’fs, desceucled fi'oai Miiadhata, and that as to tins \vo sec b o  

reason to disagree with the dooiaioii whicli lias liardly been di.-;- 
pnted in the appeal before ii9. The defendants also couteud 
til ill Oarkishcn Da  ̂had a brother Ilnnsramj whose descendants 
would also be nearer fo Chaturbhuj Singli than the plaintiff. In 
the view which we take of the casc; it is not necessary for us to 
decide that point.

The result of these opposing contentions may be shortly sb itod 
thus. I f  the plaintiff succeeds in pruving both tlio adoptions 
alleged by him, ho establishes bis position as the nearest rever
sioner to Chaturbhuj Suigh. If he proves the adoption of liar 
Narain Singh only, the suit must fail, as in that ease the plaint iff, 
having passed by reason of the adoption out of Harkisheu’s 
branch into that of Raja Ram, would not be the nearest rever
sioner to Chaturbhuj Singh in the preseuoo of other pcr.ions 
admittedly living in the l>ranch ol' Harkishen I>as liimself to 
which Chaturbhuj belonged. I f  the plaintiff proves the adoption 
of Chaturbhuj only, ho can only succeed if Puhar Sing’i was not 
a son of HarUishen Das, for, if he was, then, as stated, above, 
several of the descendants of Pahar Singh would b3 nearer to 
Chaturbhuj Singh than the plaintiff. If the plaiiititf pi'ovos 
neither of the adoptions, then he can* only succeed by proving 
that Pahar Singh was not a son of Harkishe-i Das.

Wo will consider in t«ru each of the two alleged adoptions—»• 
and first that of liar Narain Singh. The Subordinate Judge, 
after a very full statement of the evidence bearing on that adop
tion, came to the conclusion that it was proved to have taken 
place in fact, and also that it was a valid adoption in law. So 
far as the fact of the adoption is concerned, we have arrived at 
the conclusion that we ought not to dissent from the Subordinate 
Judge’s finding, which is confirmed by materials which were not 
before the Court below. The earliest documents bearing on the 
question are a group of three purporting to date from about the 
time of a d o p t io Q  itself. The first is an agreement purporting to 
be executed by Dhan Kunwai*, and bearing her seal, on the 2nd 
Docomber, 1829. It states that she has for the preservation o f  

the estate adopted as her son Har Narain, son ofSarup Singh, 
and adds that the dociiiaent has been written by ^ay of an
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agreemejit autl of a deed of adoption. The socoud ia a documeut, 
dated 3rd Decembor, 1829, by wliicli Sixrup Siugli, tlie natural 
father of Har Naraiii Singb, states that he has of his own accord 
given his sou Har Nuraiu Singh to Dhau Kuuwar, and that she 
of hei* own free will adopted the said sou as her own, and made 
him a siibsfcitute for a re.d son in connection with the estate 
of her deceased kusbaud. The thirvl is an agreement, dated the 
11th December, 1829, purporting to be executed by Ganga 
Kiinwar, widow of a cousin of Bhagwan Singh, the hnsband of 
Dhan Kunwar, setting forth the adoption of Har Naraia Singh, 
and slating in substance that she also has put Har Narain Siugli 
in possession of the entire estate in her posscs.sioii and male him 
owner thereof. The two first docunients bear the tseai of a Kazi, 
and the attestations of numerous witnesses, zamindars and otliers. 
All three documeats obviously are of great age, and it has not 
been disputed that they were produced from proper custody. 
Apart from the general evidence eontciting the adopfion of Har 
Narain Singh, no serious argument was addressed tq us to show 
that these document were not genuine. We agree with the Sub
ordinate Judge in accepting them as genuine, and we b.tse this 
conclusion partly on the absence of suspicious circumstances 
in the documents themselves, and partly on the corroboration 
which, In our opinion, they derive from other documents to which 
wc shall presently refer. The first piece of corroborative evi
dence is an order passed by the Collector of the Shahabad 
District, on the 3rd December, 1S2D, that is, on the day following 
that on which the instrument executed by Dhan Kunwar pur
ports to have been made. The order recites that Dhan Kuuwar, 
widow of Thakur Bhagwan Singh, intends to adopt the son of 
Thakur Sarup Singh, and that as the ilaka is, by sanction of the 
Commitisioner, under the Court of Wards, she had, under section 
S7 of Regulation No. LII of 1803, no authority to make the 
adoption without the sanction of the Court of Wards. The 
order goes on to direct that a copy of the proceedings should be 
sent to the Magistrate of the Etawah District, in which the lady 
lived, asking him to prevent the said Musammat from adopting 
“ the soix of the Thakur afores.aid | that a parwana bo sent to the 
“ Thakurain aforesaid containing the aforesaid particulars ; and
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« that a parwaua be sent also to Maulvi Muhammad Azam, Kaziof 
pargana Foi*o7/abadj preveBiing liim from affixing the seal to the 

" hihmiama (deed of gift, &o,), at the request of the aforesaid 
“ Musammat.” At the hearing of the appeal we admitted this 
documeufc ia evidence on the application of the defendants, 
under section 56S of the Code for the reasons .stated in our order 
of admission. What authority the Collector had to ask the 
Magistrate to prevent the adoptiouj or to forbid the Kazi to affis: 
the B eal, it would be difUcult to say, and it is unnecessary to 
discuss. The Collector, as an Ofncer of the Court of "Wards, 
would no doubt consider it his official duty to warn Dhau 
Kiiuwar agaiust ranking an adoption without the sanction of the 
Court of Wards, whick he believed to be required. The doeu- 
nient is of importance as showing that the Col lector then treated 
Dhau Kunwar as contemplating the immediate adoption of Har 
Naraiu Singh. There is on the record a document, dated 13tk 
Pecember, 1829, described as application of Jugul Kish ore, 
“ S;iiiawal, tah&il Narkhi, etc.”, upon which there is an order dated 
the 17th. December, 1829, by the Collector, directing that a letter 
be written to the members of the Court of Wards, Tke report 
sets forth, upon hearsay information, that Dhau Eunwar had 
adopted a boy whose description obviously answers to Har 
Naraiu Singh, but we have discarded the document as evidence 
of the facts therein stated, partly because the information is 
merely hearsay and partly because there is nothing to show that 
the report was made by the Sazawal in the execution of any 
official duty, but we think it may be referred to as explaining 
the official order of the Collector, which, shows that the Collector 
on the 17th December, 1829, reported to the Court of Wards, 
who would be interested in any such adoption, information to 
the effect that it had acfcualJy taken place. At the hearing of 
the appeals we also admitted ia evidence, for reasons stated in 
our order of admission, an order of the Collector, dated 3rd July,
1830. This is described as a Precejit to Thakur Sarup Singh, 
“ ancestor of Har Narain Singh, adopted sou of Musammat Dhan 
“ Kunwar, zamindar of Katgi, pargana Ferozabad.” The order 
reminds Sarup Singh (who, it will be remembered, was the 
natural father of Har Nar3.in Singh), that at the time when Dlian
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C. J.

Knnwar adopted Har Harain Singh and made a gift of her 
zamindari property in his favour, an agreement had been made 
with Sarup Singh for the satisfaction of debts due to oreditorg. 
It calls upon him to submit an explanation showing why he 
had not performed the promise on which he had given his son 
in adoption to the said Musammat. We have also admitted 
in evidence, under section 568 of the Code, an official letter 
addressed by the Commissioner of tlie Agra Division to the Sadr 
Board of Revenue, dated the 16th of February, 1831, to which 
we shall more fully refer presently. In that report Har Narain 
is referred to as the boy whom the Thakurain had adopted 

without authority and consequently illegally, after the estate 
had been taken under the Court of Wards,” Lastly, there is a 

petition by Dhan Kiinwar to the Collector of Pharah, dated the 
28th September, 1831, dealing principally with her disputes with 
Sumer Singh—disputes to which we need not at present more 
particularly refer. In that petition Musammat Dhan Kunwar 
sets forth that she had adopted Har Narain Singh from Sarup 
Singh “ ill 1829 by going through the adoption ceremonies 
“ according to Hindu law”. To this extent we think that the 
statements in the petition may be accepted as troe, more especially 
as the petition refers to .ofH.cial applioatioas and proceedings in 
which the adoption was asserted, which, owing to lapse of time 
and destruction of records during the Mutiny, are not now forth
coming, hut which Dhan Kunwar in 1829 would hardly have 
ventured to refer to if they had not been in existence. On behalf 
of the de/endaats it was objected tli:it this document was not 
properly proved to have been executed by Dhan Kunwar. The 
document is a certified copy purporting to be a copy of an 
original petition of Dhan Kunwar, dated the 28th September,
1831. The copy purports to have been granted on the 20th 
October, 1831. It was filed in the Court below on behalf of the 
plaintiff. It is common knowledge, of which we are entitled to 
take notice, that the original records of tlie Agra Division were 
destroyed during the mutiny of 1857, and therefore under section 
56, cl. (o) of the Indian Evidence Act, the copy is admissible as 
secondary evidence of the original. Under eection 90 we may 
presume that the dooumeut was duly executed by Musammai
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Dlian Kunwar. To this it has been objeoied tiiai eection 90 
does not apply so as to warriint, the presamption in q_uestion, 
wiiere the original clocumerit is not pi'ochicod in Court, and 
in support of this argument great sfress is laid upon the word 
*̂ 2>roduced ” in ilie section. In Khetia-r Ghunder Moola&rjee 
V, Khetter Pmd Srseterut-no (1) Mr. Justice Wilson applied 
the presumption of section 90 to a copy of a document which 
had been lost and was more than 30 years old? and in refer
ence to the argumQct based on the words is produced/  ̂ said̂  
“I do not think the use of these words limits the opGratioii 
“ of the section to cases in which the dociimeut is actiiall}̂  
‘̂ produced in Cour t Al t hough  the matter is not free from 
doubt, we thiuk that we should follow this ruling, and under 
section 90 of the Evidence Act, preounio the genuineness of the 
petition of Musammat Dhati Kunwar. We have excluded from 
consideration a document referred to by the Subordinate Judge  ̂
which purports to be a written statement, dated the 9th of 
November, iSSo, filed by Har Navain Singh as defendant in 
a suit brought in the Court of the Munsif of Agra, by one 
Parasram Singh against Mahtab Kunwar  ̂ Har ITarain Singh 
and others. That written statement has not bean proved to our 
satisfaction as a written statemisat i âde by the Har Naraiii 
Singh whose adoption is in question in this case.

The documents which we have just considered strongly 
corroborate the documents of 1829 in regard to the adoption 
of Har Narain Singh, and satisfy us that he was in ftiat adopted 
by Dhan Kunwar in December, 1829. The next question to be 
considered is whether that adoption was a valid adoption in law. 
This question has been discn ŝed from two different points of 
view. In the first place, it was contended on behalf of the 
defendants that at the time of the alleged adoptiou, the estate 
left by Bhagwan Singh was uiider the management of the Court 
of Wards ; that by section 37 of Regulation No. LII of 1803, it 
was enacted that no adoption by diaqiialitied landholders shall 
“ be deemed valid without tJie previous consent of the Court of 
“ Wards, on application niad« to thorn through the Collector 
and that inasmaoh as there is no evidence of any sanction having 

(1) (1879) I . L. B., 5 CalG., 1886 ; S. C. G C. L. li., 199.
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1900 been given by the Court of Wards to tlie adoption of Har Narain 
Singli by Diian Kunwar (TvliOj it is contended, was a “ disquali- 
» fied landholder within the meaning of the Regulation), that 
adoption, if it took place, was invalid. The Court of Wards 
spoken of in section 37 is shown by section 2 to be the Board of 
Revenue. Now in regard to this argument, we are satisfied that 
at the time of the adoption the estate then held by Dhan Kunwar 
was, as a matter of fact, in the possession of the Court of Wards. 
We think this is the only possible inference from the Collector̂  
Mr. Deeds’ orders of the 3rd and l7th December, 1829, from 
his precept to Sarup Singh of the oxd July, 1830, and from the 
Commissioner’s letter to the Board of E-evenue of the IGtlx 
February, 1831. The same official documents further show, in 
our opinion, that the adoption was not sanctioned by the Board 
of Revenue. But the further question arises whether the 
possession and management of the estate was not only in fact, 
but also in accordance with law, assumed by tbe Court of Wards. 
Unless that question is answered in the affirmative, section 37 of 
the Regulation would not apply, and the adoption would not be 
invalidated by the absence of such sanction. How the legal 
requisites of an assumption by the Court of Wards of the posses
sion and management of an estate are set forth in the Regulation. 
The landholder must be a “ disqualified landholder ” within the 
meaning of section 3, and under sections 8 and 9, where the 
landholder is a female, the procedure prescribed is for the Board 
of Revenue, upon the report of the Collector, to take the estate 
under their care, and to report the ciroumstance to the Governor* 
General in Council, to whom the power is reserved of exempting 
any female proprietor from the operation of the Regulation. . Ib 
Molmrmmd Zahoor Ali Khan v. Mussumat Thakoorame 
JRuUa Koer (1) decided under the Regulation, their Lordships 
of the Privy Council held that “ the provisions of such a law 

should be strictly pursued in order to effect the disqualification 
of any particular person,” and that it must not be assumed that 

a female proprietor was necessarily a disqualified pei’son from 
the estate being in fact under the charge of the Court of Wards, 
They added, “ under this Regulation the Collector is to report » 

(1) (18673 11 Moo,, I. A., 468.
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" female propiietoi* ag disqualified to the Board of Eeveuud, and 
«‘tlie Board of Eeveaue, in their capacity of a Court of Wards, 

are to report that fcbey have taken the estate tinder t heir charge 
“ to the Goveruor-General in Gonncil, so as to enable hi in to 
** exercise his discretion of exempting her from the operarion of 
“ the Regulation. JS’or are these mere forms. They are nocessafy 

preliminaries to the disqualification of a female Their Lord- 
ships comment on the fact that the decisions of the Courts below 
W'ere based exclusively on the gronud that the estate was in the 
custody of the Court of Wards, and that “ the question whether 
*'‘any formal report was ever made of Rattan Koer heiug a dia- 

qualified female was left wholly unnoticed,” In that case theii’ 
Lordships agreed with the Courts below iu finding that; except 
for the period of the Mutiny, the Court of Wards was conii- 
niiously in the actual possession of the estate from the year 
1811 to August, 1862. We think that it follows from this 
decision that it rests upon one seeking to invalidate an adop
tion by reason of the provisions of section 37 to give strict 
proof, not only that the estate was in the actual possession of the 
Court of Wards, but that the necessaiy legal preliminariea 
to the disqualification of tlie female proprietor had regularly 
taken place. How upon this point fhe letter of the Board of 
jRevenue to the Commissioner of the Agra Division, dated the 1st 
March, 3831, is of the utmost importance. In that letter the 
Board state, “ as the property has been managed for 10 years by the 
“ Thakurain, and it was not proposed to place it under the Couffc 

of Wards until her afFaira had fallen into such a state of confii-* 
'̂ sion as to render it improbable that the interference of the Court 
“ could be productive of any good effect, the Board consider the 
“ order passed by the late Commissioner, under date the 25th June# 

1829, to have been both injudicious and irregular,—injudicious 
“ for the reasons above stated, and irregular inasmuch as the Corh- 
“ missioner was not oompetenfc of his own authority to place the 
“ estate under the management of the Court of Wards. ’̂ Again ; 

Under all eircumstances it appears to the Board that any fur- 
ther interference in the affairs of the estate by the officers of 

“ Government ought to be carefully avoided, and that the orders of 
“ the late Commissioner should be considered of no effect, as having
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been issued without clue authoritj.” That statement made 

by the Board of Revenue—the Court of Wards itself—shows 
that the estate was take a under the management of the Court 
of Wards irregularly and without proper authority, and in 
disregard of the provisions of the Regulation which the Privy 
Council hold must be strictly pursued. Against this it has been 
contended on behalf of the defendants that notwithstanding 
this statement,j the Commissioner had, independently of the Board 
of Revenue, authority to take the estate under the manage
ment of the Court of Wards. That contention is based upon 
the provisions of Regulation I of 1829, constituting Commis
sioners of Revenue in certain specified divisions, including 
Shahabad, and upon section 4, which provides that “ the said 
“ Commissioners shall, until otherwise specifically provided by 
‘4aw, possess and exercise within the several districts comprised 
“ in their respective divisioas, the powers and authority now 

vested in the Board of Revenue and Court of Wards, subject 
‘̂ to the control and direction of a Sadr or Head Board to be 
“ordinarily stationed at the Presidency, unless otherwise directed 

by the Governor-General in Council, and to such restrictions and 
provisions as the Governor-General in Councilor the said Board 

“ with his authority or sanction may prescribe.” That section 
expressly reserves the control and direction of the Board of 
Revenue as Court of Wards, and subjects the action of the 
Commissioners to restrictions and provisions prescribed by the 
Board of Revenue. The letter of the Board to which we have just 
referred is an explicit statement by the controlling authority 
that the Commissioner ought not to have taken the estate under 
management without reference to them, and that such taking 
over was in fact contrary to their intention. It is impossible 
after the lapse of so many years to ascertain what were the 
directions prescribed by the Sadr Board of Revenue to its 
subordinate in conuection with estates under the Court of Wards. 
But it must, we think, be presumed that the Board, in 1881, 
correctly interpreted the relation in which it stood to the Com
missioner, and had sufficient grounds for condemning as it did the 
assumption of the management of Dhan Kunwar’s estate as un
authorized and illegal. At all events so much doubt is thrown
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upon the matter that, particularly in the absence of further evi
dence as to the circumstances in which the Commissioner acted, 
we think it impossible to hold that the proof required by the 
Privy Council in such matters has been given in this case. That 
being so, the defendants have, in our opinion, failed to establish 
that the adoption of Har Narain Singh was invalid by reason of 
the provisions of section 37 of Regulation LII of 1803, and it is 
unnecessary for us to consider the argument addressed to us by 
Pandit Moti Lai as to the construction and effect of that section 
assuming it to apply. So far therefore as the Oourt of Wards is 
concerned, we see no reason to doubt the validity of the adoption 
of Har Narain Singh by Dhan Kunwar in 1829.

[Only so much of the judgment is here printed as deals with 
the points referred to in the head note. After discussing several 
other questions raised in the appeal, their Lordships finally dis
missed the plaintiff’s suit, holding that he had failed to establish 
the position necessary for his success.—Ed,]
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Before S ir A rthur Strachey, Knight, GMef Justice, and M r. Justice 
Banerji.

MUHAMMAD ASKARI ( P i a i h t i t f )  h. EADHE EAM SINGH a n d  o t h e e s
( Dependants),*̂

jLct No. I X  o f  1872 (Ind,ian Oontraet A e i) , section iS —Join t contract— 
Might o f  promis&e to sue any or a ll o f  tlie jo in t prom isors—R ig h t o f  
jo in t  ̂ promisors to he joined as defendants—Decree against some o%ly 
o f  several jo in t promisors—JBffeots o f  such decree— Civil Procedure 
Code, sectio7i2Q—S in d n  law~~Joint S ind ii fa m ily —Position o f  manag
ing  memler—Suit against managing member— Suisegmnt suit against 
other memlers.
The effect of section 43 of tlie Indian Contract Act, 1872, being to exclude 

the right of a joint contractor to be sued along with Hs co-contractors, the 
rule laid down in the cases of King v. S oare  (1), and Kendall v, Sam ilton  (2) 
is no longer applicable to casas arising in  India, at all events in the Mufassil, 
since the passing of that Act, and a judgment obtained against some only of 
the joint contractors and remaining unsatisfied is no bar to a second suit on the 
contract against the other jo in t contractors. King Soare {1), Kendall v. 
Sam ilton  (2), In, re Sodgson  (3), Hammond v. Sehojield C )̂, Nuthoo Ita ll 
Choiadhry v. ShouJcee L a ll  (5), Semendro Coomar MxdlicTc v. Majendrolall 
Moonshee {G), Gf-urusami Chetti Sam urfi Ohinna Mannar Ohetti (_7), Luh- 
midas KM mji y . Purshoiam Maridas (8), MaTini'ayhoy MubiHb'hoy v. Turner

1900 
A p ril 5.

* Sirst Appeal No. 177 of 1897 from a decree of Babu STilmadhab Kay, 
Subordinate Judge of Benares, dated the 20th of May 1897*

(1) (gil
m

18 M. and W., 494.
L. B., 4 A, a ,  50i,

, L. 'R., 31 Ch. D., 177. 
{1891} I. Q. B„ 453.

(5) (1872) 10 B. L. E., 200; S. C. 18 W, E  , 468.
(6) (1878) I. Ii. E., 3 Calc., 3S3,
(7) (1881) I. L. E., 5 Mad., 37.
(8) (1882) I. L. K„ 6 Bom., 700.


